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Thebe is no denying tho obvious (*101 , to man\ m the 
Legal pro{e->sion the work of refernng to cases m coinpcn- 
dioQs volumes is a tedious task Therefore the Legal 
Practitioners ^ould ardently clutch at an\ publication 
which will minimise their labour We trust that the 
present publication “ The Poist-Notfd Index or Cvsns 
OvEBRHLED AND Re\trsed’ Will Serve the purpose 
pretty well The fact that a case has been overruled or 
revethed on a point makes it practically useless as a 
precedent and the usefulness of a special publication 
containing an index of such cases alone will leadily be 
appreciated by the profession as enabling one to find out 
by referring to a handy volume whether tho law laid 
down by a particular case is still good law 

The special feature of this publication is that it 
covers a very comprehensive aiea but at the same tune 
being a compact one 

It focuses within its pages decisions of each and every 
province so that its use is not restricted to one province 
alone but extends throughout India and Burma too, m 
short, in all places whore the Laws of this hnd hold 
sway 

Attention is drawn to the fact that the point qq 
which each case has been ovoiruled or reversed has been 
noted below It The cases have been noted up 
of Juno 1929, 
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PBEFAOS 


Where an overruled case has been reported m more 
than one journal the reference in the most popular of 
them has been adopted as the basic reference and the 
overruling case is noted against that reference while 
as regards the other journals cross references are given 
to the basic reference 

The book has been priced exceedingly cheap with a 
view to make the publication accessible to all sorts of 
legal practitioners Any suggestions and criticisms for 
the improvement of the book are thankfully welcome. 


MTLArORE, 1 
2st Aug , 19S9 J 


A S SRINIVASA AIVAE, 

Adtoc!ite, Sigh Court, Madras 
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H POINT-NOTED INDEX OF CASES 

Overruled and Reversed (1809 — 1929) 


I.L.R.. Allahabad. 


75- 

Bes iudxeata 
129- 

Ct P C (1872) S 473 
\ 162- 

Or P 0 (1872), S 4G8 
230- 

Pauper S«»l— in u/alion 

\ 316- 
Rti jttdxcata 
A 377- 

ExeeiUton of decree und^r 
liegtttratton Act (186G) 

A 459- 

B U P Bent Act S 7 
Sir Jantl 

A 483- 

Vrtfiomrinn iair— Pojrtfr 

A 687- 

Appeal—Securilj for costs 
of a|)pfaJ 

A Sup Vol 181— 

S«3W R (Civ) 84 


Ovorrolod 20 A 61 (P B ) 


1 A C25 (FB) 


1 A G25 (FB) 


Rovema2A 24106 II 126 
= 40LR SSl-iSar 31 = 
3 Ind Jur 334o3Sukhcr 
C27 (PC) 

Oicrruled 20 \ Cl (FB) 


lA 593 = 2 lod Jur 792 

(F B) 


7 A 553 = 1835 A N 

103 (F B ) 


8 A.149«=168G \TV N 53 

(FB) 

171 \ 1 = 17C 5l2 = 5Sar 

493 (PC) 



2 


THE FOIST NOTED INDEX OP GABES [I L R AH 


2 A 55- 

Tr*II— Conslr»cijon 

2 A. 196- 

Paiiper Smt — Decree — Dts 
tribution of saU proceeds 

2 A 474- 

Insohency — T o I un t tir y 
tranif*r by insolvent 

2 A 622 

Limitation Act S 14 

2 A 713- 

Penal Code S 201 


2 A 720- 

Coiirt fees Att S 7 CJ 4 

2 A 809- 

Act S 115 

2 A 831- 

Mahomedan Law — Suit for 
restitution of conjugal 
rights 

3 A 141 (FB)- 

Bes jodicatft in execution 
proceedings 

3 A 167 (FB)- 

liegisiration Act— Value of 
bond for j)«Tposes of regii 
tration 

3 A 189- 

judicata 

3 A 446- 

C P 0 Appellate Court 
returning plaint for presen 
tation to proper courts 
Order appealable 


Reyofsed 4 A 500-9 I A 70= 
G lad Jur 384-4 Sar 
346 (P C ) 

Orermled 29 A 637=1907 
AWN 157=4 ALJ 720 
(PB) 

Reversed 10 1 A 98=6 A 84“ 
13 Ct;R 305=7 Ind Jur 
439 = 4 Sar 430 (PC) 

Orerruled 22 A 248 


49 4 57=AIR 1926 A 

737 = 27 Cr LJ 1068 = 7 Ii 
BA Cr 156 = 97 IC 44 
=24 ATjJ 958 

16 A 308=1894 AWN 

109 (F B ) 

20 C 296=19 I A 203 = 

6 Sar 321 (PO) 

8 A 149=1885 A^V N 63 

(PB) 


Rsversed 6 A 269=11 lA 37 
-1836 AWN 286=4 
Sar 89 = 8 Ind Jar 214 
(PC) 

Overruled 5 A 447 = 1883 
A N 87=8 Ind Jur 152 
(FB) 


26 A 61 = 1903 AWN 196 

(ru) 

25 A 174 



ILR All] 


OVCBRULED AND BNV'EBSBP 


3 


3 A 456- 

'Plaxnt — Eelurn oj—by Ap 
pellatc Co trt— Appeal 

3 A 519- 

C P C u 0/1877) S 553— 
Absence of appellant — Dia 
fniaaa! on the menis — 
Bemedy 

3 A 815- 

DefamaUor — Etjerence to 
English Law — Propriety 

4 A 190— 

G P G (1B7?) S 244 
Parties to the Snl — 
IZeamng <j/ 

4 A 205- 

Busbandand IVtfe—iluhait 
madan Law-^Suit for 
resDtittion oj eonji gat 
rights 

4 A 237— 

UP Aet{iio/\.zn\ i.4 146 
183 and 189 -Clam for 
rent by tn(eri«rt<r 

4 A 291- 

Pre emption — Con^fidonat 
sale 

4 A 306- 

Ditorca Act Ss S ('’) flnrfoa 

4 A 414- 

Limitation Act C16771 
Sch 2 Art 120 

4 A 515- 

^ n P Pent Act ij 7 9 
11 anJ 95 and \ T1 P 
Lmd 2 evenue id S 125 

5 A 17- 

Pendt Code St 162 anj 193 


Overruled 25 A 174 = 1902 
AWN 222 (FB) 


22 A 60 


40 A 341=16 ALJ 360= 
45 1 0 640 IF B) 


12 K 313=1890 AWN 

137 CF B) 


— 8 A 149=1886 AWN 
53 (FB) 


13 \ 57S»18J1 VWN 

158 


14 \ 40j = 1892 \MN 

103 CFB) 


18 A 375=1890 \ N 

110 

— 14 A 405 = 1892 A^\ N 
108 (FB) 


‘*0 1 219=1598 A VS N 71 

(FR » 


7 \ 44 = 1=54 AIS N 

IFB) 
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lEC J OJ T ilOELD IMJJ2: QT CABCB JI L j\ JOI 


S A 

Sjpt’cl^&LCisrili Jpr Cos s — 
Aa f c.ni'^ cvioii of 
ti i^ii’^sscrpinaer 

S A <29- 

JN TI i’ Lciib ^ever I cAct 
{J^o)^0 tilCoi }t Jtns 
cti. Jpr of 

S A <45- 

^ 1 p Lena Le etuf A" 

S IIS 

10 A €- 

Arh ra tet — Xcio c tor of 

10 A, 71— 

JSct'-ii t''naf,’}iUc&ttot —T' / 

{frat ai of t u teste 

10 A. 80- 

Tet pctreri/ trjt n (ten. 

10 A 130- 

» II P Lent iet {All r/ 
1--1) S 9 tlcrrljjye 
detTree — Ezecuitcn cf— 
Objection Oat jrcrfrly if 
not leyatly tTensferaVle — 

I altdiiif o/ ebjection 

Ippeal — Obje ttorf — Dttvtt 
tal cf appetl at barred 

12 A 179- 

\] jlicsUon for eicetiUon 
\ lO drat al cf utl'h'nt 
leave 

12 A 209— 

Hindu Lau -~Jcint family 
•^lather decree eyatnit 


Oiemat.a IS _V IDl— I5D2 
135 (F31 


2SA 2 3 = iri'iljLTris S5 

{rx 


18 A. £r5*=ia3: A'^VIs 

IJZ. 


£S-*- 60»*S AiJ 3Bc=- 

ijojAv:\ a 


37 ^ 30j« : I 4- «> = 

M.LJ S = CSa ^^C 


-3 A AWN 

37 

j3A jyil 411 

1JS = 3S 41.J 4r3>=6S 

J C 251 (F^ ) 


RorersoJ 17 4 IftJ«22 I 4 
44 = 5 SI LJ 3 = 6 Sar 525 

a C) 


Orerrul-l 27 4 16 = 1 ALJ 
310s=1201 4.WN 351 
(FB) 



ILR AU] 


V 


0\ERIlUIiFD At 

12 A. 539- 

ilortgage—Condiltonal dfi 

eree for saU—Decrtt not 
made absolute—Decree not 
executable until order 
for sale made absolute 

12 A 569- 

Inslalment decree — Execti 
tton — Limitation 

13 A 309- 

U P Land Bttenue Act 
S. 113— Cirii vshen 

barred 


) nrvFRSfiD 

OrocrnleJ 13 A 278®* 1891 
AWN 83 (r B ) 


26 A JC=1903A WN 179 


23 A 29l«1901 AWN 

80 (r B ) 


13 A 368— 

Linttation Ael (1877), Art 
120— Suit by irantfetee 
of decree 

13 A 432— 

Transfer of Projerty Act 
S t'j 

14 A 201 (FB )- 

EzecuUon—Court talc— Be 
faulting purehtier 

15 A 143 

Cr P C S Matnten^ 

ance order 

15 A 147- 

lYftjib q 1 ar?- 1 'i/w' *■/ 

tvidtnee 


30 A 172-1908 AWN 

71®3 M LT 371**^* A LJ. 
243 (FH) 


- -iyA.37J“J697 \ WN 91 
(FB) 


44 A 2CC»AIR 1922 All 

200-20 ALJ. C17-67 
10.317 fFB) 

10 A 00-1800 \ W N 173 


RrvefKd 23 ^ 37-27 LA 

S'*? -10 MLJ 207-0 
CW N 33-2BcaLB 831 

-7 Ear 721 


15 A 186 

Appeal ipj'aJi jlealtng 


Orcrraed 25 A 492-1903 
AW.:. 1I2(PJ}> 


15 A. 384- 

Sp*ctfie r.»U'/ Act *■ 9 


•33 A 174=7 A LX 1^73. 
7 IJC 435 (FPL 
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THE POINT NOTED INDEX OF CASES Cl LR All 


16 A 211— 

Appoal — Abatement of 

17 A 222- 

0 P 6 <S 47 — Represen 
taiive AucUon purchaser 

17 A 292— 

P/cadnigs cni of 

17 A 294 (F B) — 

Htniu hato — Adoptton-^^ 
Mother s Stsler s son 
adoption of 

18 A 113— 

Mortgage S b mortgage — 
of sub mortgagee 

18 A 437- 

Deeree tram/erof la collector 
for execution 

19 A 73- 

Or P C S 250 

19 A, 174- 

Nortgage^Postdiem interest 


19 A 202- 

Bes judicata — S hU for re 
de pDon 

20 A 75- 

Agra Land Revenue Act 
—Parlilton 

20 A 158- 

Reformatorv Schools Act 
Ss 4 Sand 1C — Retiston 

20 A 150— 

Re/ormatorv SclooU Act 
Ss 8 and 10 — B^tuion 


Overruled 25 A 27 = 1902 
AWN 171 

26 A 447 


18 A 198=1896 IWN 

28{PB ^ 

Reversed 2t A 412=26 1 A 
163 = 3 OWN 454 = 7 
Sar 474 = 1 Bom TjB 311 
(PC) 

Opeiruled 29 A 395=4 A 
J 273=2 MCT 248 
190? AWN 07 (FB) 

— 20 A 379 = 1898 AWN 01 
(FD) 


26 A 512=1 ALJ 234= 

1904 AWN 116 

23 A 181 = 28 lA 85 = 3 

Bom LB 51 = 7 Sar 792 
= 5 OWN 137 (PO) 
Reversed 28 A 223 = 16 U 
LJ 160=3 ODJ 85 = 1 
MLT 65 (PO) 

Overruled 24 A 44=1901 A 
WN 194 (FB) 


23 A 291 


^-21 \ 891 = 1899 AWN 
138 (FB) 


21 A 391 = 1899 \WN 

138 (FB) 


H 
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THE POINT NOTED INDEX OP CASES [I L R All 


24 A 67- 

Htndu Law — Siridhana-^ 
Mothers share obtained at 
T^rUlxon 

24 A 179- 

Mortgaqe — Prior mortgage 
decree on 

24 A 195- 

Tinilation Act (1877) 
Art 119 

25 A 337— 

Evidence Act S 92 


25 A 546- 

Compromise'^Difference be 
tfieencompronisc creating 
title and cmpromise 
merely confirming title 

26 A 1— 

Cr P C Ss 195 and 4S9— 
Cntl Court sanctionby 

26 A 311— 

Temporary injunction 

27 A 31- 

U P Tenancy Act Ss 176 
177 and 193 

27 A 32 (N)— 

’ U P* Tenancy Act St 173 
1?G and 193 

27 A 73- 

Contraet Act S S3 


OrerruledSOI A 121=34A 234 
«=9Ar;J 263 = J6CWN 
409“(1912) UWN 324 = 
14 Bora LR 220 = 15 
OLJ 344 = 14 10 lOOO** 
23 M IiJ 462=11 ULT 
217 (PC) 

Reversed 97 A 325«=32 I A 
133 = 2ALJ 336 = 2CLJ 
173 = 7 Botn LE 427=9 
OWN 677 = 16ArLJ 191 
= 8Sar 779 (PC) 

28 A 488=33 I A 97=8 

Bom I/R 402=3ALJ415 
= 10CWN 730 = 3 OLJ 
594 =1 MLT 171 (PC) 

33 I A 81 = 28 A 482=3 

ALJ 360=20 OWN 626 
= 3 OLJ 481 = 1 iILT 
143=8 Bom LR 397=16 
MLJ 269=8 Sar 918 
(PO) 

3I A 497=36 I A 138=6 

ALJ 807-11 Bom LR 
911 = 13 OWN 1117=10 
0 LJ 243 = 19 MLJ 687 
= 3 10 795 = 6 MLT 975 
(PO) 

Ororruled 28 A 554 = 3 ALJ 
394 = 1906 AWN 103 = 1 
MLT 219 

33 A 79=7 ALJ 932-7 

10 183 

23A 763 = 3 ALJ 669 = 

1906 AWN 223 (F B ) 


28 A 763 = 3 ALJ 669 = 

1906 AWN 223 (FJJ ) 


39 A 51=14 ALJ 902= 

56 10 259 



tLR. All] OTEBPtJLED AND REVERSED il 

27 A 97 {F.B>— 

Execution-^ Court Salt — 
Sale Proelamatton. 

Rerersed 36 I A. 203=31 A. 
583 = 19 682«=11 

Bom LB. 1220. 

Ortmiled 6 A.LJ. 817= 
13 C.W.N. 1143 = 31.0. 
793=10 CXJ. 313=6 
M.L.T. 277 (P.C ). 

27 A. 511— 

Tramfer cf Property Act^ 

S 85 

29A 385 = 4 A.LJ. 273 = 2 

MLT,248 = 1907 A.W.N. 
97 (F3.). 

27 A 612— 

Evidence Act, S. 02 

Reversed 38 I.A. 85 = 33 A. 
310-8 ALJ. 373 = 13 C. 
LJ 510=13 Bom.L.B.391 
= 21M.LJ 1166-16C.W. 
N.521 = 10MLT. 23 = 11 
IC 393=(1911) 2 M.W. 
N.370 (PC). 

29 A. 66- 

Agra Tenancg Act (1901). 
S. S^—Jurttdiclion — Cm/ 
an/l liecenue Courts— Oe» 
etipanoy holdings— Suit /or 
fKstestion of 

0\errB!e«131 A 348=6 A.LJ. 
343= 1 l.C. 594. 

29 A. 308— 

Partition Act, S 4 

30.1.321 = 1908 A W.N.126 

= 5 \ LJ 352 = 4 M LT. 
35 

29 A 463— 

Execution sale — tr hether 
decree-holder auction jui- 
chaser can Iring separate 
t>'i( for possession 

Reversed 30 A 72-5A LJ 20 
= 1903 AWN. 12 

29 A. 471 — 

Hortjage Ileilesnftion — Lini- 
MJion— / Vrff/cjurf. 

41 I \ 81 = 30 A 195 = 

MR 1911 PC 30=12 
ALJ 473 = 10 Bom LB. 
3II*-19 CLJ 

C W N 5=0-20 :* LJ 
-15 MLT C-'j-l » 
813-1914 :i V ;> 41 
ICS55(PC) / 
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THE rOlNT-NOTBD INDEX OP OASES [ILR. All 


29 A 484— 

Landlord and Teno-nt—Treesi 
rtghl io. 


29 A 640- 

Rlahomedan Lati>-^S»tiCtiston 
— Shjabs 

29 A 659- 

29 A 730- 

Eo 3 judjcata — apjmls 
from lamfi d(cr«e. 

30 A 447- 

/igro Tenancy 4ct, S 201. 

30 A 488- 

Latidlord and Ttnant-^Tetf 
anl— Death o/wtthoiU heirs 

32 A 225- 

Partition — Smtjor. 

32 A 253- 

Uindti Law — Stndbao 


32 A. 427— 

Agra Tenancy Act, S. 201 (S), 

33 A. 151— 

Des judicata. 


Reversed 38 1 A. 87=33 A 366= 
8 A LJ 552 = 130LJ 675 
=13 Bom LB d27=16 
CWN.545 = 10 MLT 25 
= (19U)1MWH. 432=21 
MLJ 645 = 10 10 477 
(P.0 ). 

34 A 289=16 0 WN 913= 

(1912) MWN. 417=9 
ALJ 460=15 OLJ. 468 = 
14 Bom LB 460=15 10 
196=23 ULJ 11 = 11 
MLT 316 (PO) 

Overruled 30 A. 479=6 ALJ 
447=1903 AWN 195=4 
ULT 162 (F.B) 

33 A 61=7 A L.J 861 = 7 

10 156 


610 703 


33 A 111=7 ALJ.lOll* 

7 I.O 231 (FB) 


36 A 632 = 12 ALJ 876 = 

24 10 827 (F B ) 


39 I A. 121=34 A 234=9 

ALJ 263=16 OW.N 409 
= (1912) M.WN 334 = 14 
Bom. LB 220 = 15 OL.J. 
344 = 14 10. 1000=23 

M.LJ.463=11 M LT 217 
(PO) 

S3 A 739 = 0 ALJ. 1025 = 

11 10 116. 

45 A. 606 = AIB 1933 

All 490 (3)=21 ALJ 
466=4 LB A.Cjv 265=74 
I 0 411 (F.B ) 



I.LR. AIU otssstJlsp asp f 
33 A. 154— 

Priry CoukcW — Dumtna) 

0 / appeat, Ken j^mecuUon 
Jor. 


33 A 738- 

Frovtncial Invltn^y A-'i, 
S. A6 

34 A. 121- 

— V^i{ /«r titti/i-rt 
e/ rt»{ '»<»■' 

ttTAM 

34 A. 186- 

lizervUon—S^U tfi^Apf4t 
ealten to ut aitdt 

35 A 187- 

Eet jiKiteaU 

35 A 207- 

Eindu Lav — Joint Ptimi/y 
— PiitA«r — PoicfTi of. 

35 A 521- 

Agra Ttnancy Act (1001)> 
5 199 

38 A 21- 

Limilition ict,.irt 181— OrJrr 
atioliite — Ijriieofion for 

39 A 418- 

PniliTiivt let S 73 

41 A 47- 

Prt fnj'tien — Dfcret fer^ 
Limfialten 

41 A 581- 

.Vcff;3;#— I.ir-tf Jfi-n 
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the i>OINT kOTBD iNOEi OP OASES [ILR All 


41 A 602— 

G P 0 (1908). 5 115 

42 A 540- 

CPC Q 22 i? 9 
AbaleTnent 

43 A 558- 
Pes judicata 

44 A 459- 

Appeal—Abatewenl of 

45 A 56- 
Railwayi Act S 72 

45 A 286- 

0 P C 0 22, i? 2 

45 A 478- 

T P Act, Ss 14 and 40 

46 A 884- 

C P C S 6Q-^Sutl/or in 
junction 

47 A 100- 

C P 0 0 22. P ^ 

47 A 355- 

Btndu Lau, — Alienation by 
tLidow — necessity 


49 A 240— 

Cr P C , S 109 (fl) Magt$ 
trales jurisdiction — Pesi 
denee of accuse I — Demand 
of SteuTity 


Oyerruled 43 A 664*=ATE 
1921 Ali 1=19 ALJ 658= 
6310 16 (FB) 

44 A 459=ArE 1922 All 

209 (2)=66 10 554 (FB) 


44 A 19=AIR 1922 All 

301=6410 248 = 19ALJ 
710 (FB) 

48 A 334 = AIR 1926 All 

917 = 24ALJ 369 = 93 10 
313 (FB) 

AIR 1926 All 369=24 

ALJ 825 = 96 10 1039 
(f B) 

AIR 1928 All 345 = 26 

ALJ 664 (FB) 

49 A 627=25 ALJ 239 

= 100 10 633 = AIR 

192? All 170 (F B ) 

25 ALJ 641=29 Bom 

LR 1227=46 OLJ 76 = 
1927 UV, N 661 = 1 LO 
291 AIR 1927 PC 176- 
63 II LJ 81 (PC) 

60 A 792 air 1928 All 

345 = 26 ALJ 664 (FB) 

49A 149^AIR 1927PC 

37=25ALJ 80=38MLT. 
48 = 1927 JIWN 89 = 4 
OWN 181 = 10010 130 = 
64IA 79 = 31 OWN 462 
=8 PLT 210 = 52 M LJ 
720=45 CLJ 38G=26 
Bom LR 825 (PO) 

60All.g09=AIE 1929 A 

33«10 AI Cr E 631=20 
ALJ 1267-y LR 1 Cr 
149 



ALJ] 


OVERRnjnD AND RF.VEH'^ED 


16 


49 A. 756— Oycrrulotl \ I R 1928 All 3i5= 

C P C 0 22 iJ 2 A.LJ. 5Gl (F B ) 

49 A 844- 

Cr. P.C , 109 (a) 2IaaistTate 
liaitng jiirtsdtctwn — 

Residence of the accused 
util known within the 
jurisdiction — Bemand of 
secuntyt 

Allahabad Law Journal. 

1 ALJ. 20— Overmled 31 A 89=6 ALJ. 

C. P. C. (1882), S. 43, 10. 416 = 5 MLT, 

1 ALJ.30S— 

Su 27 A 31. 

1 ALJ 392— 28 A 270=1905 A.WN 

Court Fees^Deficieney of— 380=2AL3 S39(PB} 

Procedure. 

1 A.LJ. 412- 
See 27 A. 73. 

1 AXJ. 434- 

See 27 A 97 (P.B ) 

2 ALJ. 256— 28 A 161 = 1905 AW.N. 

Oaster — Co-sharers 2S3. 

2ALJ.360- 
See 27 A. 612. 

2 ALJ. 379— ReverBed 28 A. 365 = 1906 

T.P.Act, Sj.90 and 100— A.W N. 44 = 3 A.L J. 171. 

Suit enforcing tender's 
hen by sale — Vendee’s 
personal liability deter- 
mined — Subsequent appli- 
cation— Ros judicata. 

2 ALJ. 434— 

See 27 A, 511. 


-50 A 909 AIR 1929 All 
33 = 26 ALJ. 1257=9LR 
A Cr. 149 = 10 A r Cr R 
531. 
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CALJ 


2 ALJ 448- 

C P C Ss 244 and 311 - 
Properly sold as non 
ancestral — Plea that tt *s 
ancestral tohether barred 

3 ALJ 234- 

Execulton — Sale m — Suit by 
auction purchaser for 
posjsssioji of lioperty 
purchased 

3 ALJ 735- 
See 29 A 66 
3 ALJ 842- 

Agra Tenancy Act (II of 
1901) S 9 

3 ALJ 985™ 

See 38 A 2l 

4 ALJ 209- 

See 29 A SOS 
4 ALJ 37S- 
SeeTdh 471 
4 ALJ 434- 
5;e29A 463 
4 AL.J 452- 
See 29 A 484 
4 ALJ 521— 

S#'29A 640 
4 ALJ 569- 
See 29 A 659 
4 ALJ 587— 

See 20 A 730 

4 ALJ 665- 

Pre empUon — Co sharer — 
Rleaning of 


RotcitssJ 28 A 273 — 3 A L J 
140=1906 AWN 3 


Orerrolel SI A 82—6 ALJ 
71 = 1 10 416*=5 MLT 
185 IFB) 


34 A 235 = 9 \LJ 238 

= 13 10 643 


Ro^or8od SO A 329=6 ALJ* 
302**1908A WN 142, 



ALJ] 


OVnRRUI/ED AHD REVERSED 


17 


4 ALJ 787- 

T P Act S 79 

5 AUJ 495- 

SeeZOk 447 

5 ALJ 578- 

See 30 A 4S8 

6 ALJ 11- 

See 1908 AWN 163 

6 ALJ 351 — 

Sm 1908 AWN 159 

7 ALJ 210- 

See 32 A 225 
7 ALJ 269- 
Ses 32 A 253 
7 ALJ 682- 

See 32 A 427 (FB) 

7 ALJ 995- 
See 33 A 151 

7 ALJ 1001- 

See 33 A 154 

8 ALJ 404- 

Sp Pel Act S 9 
8 ALJ 793- 

Ltmilalion Act Ss Sand 14 
8 ALJ 833— 

See 33 A 738 
8 ALJ 1099- 

Btndu Law — Joint favnly — 
Father — Potoera of 

8 ALJ 1287— 

See 34 A 121 


0\erruledS7A 165 = 13 ALJ. 
138 = 27 10 795 


Reversed 34 A 538 = 10 AL 
J 66 = 15 I C 227 

9 ALJ 293=14 I 0 59 


Overruled 46 A 775= AIR 
1924 All 551=22 ALJ 
601=5 LR A Civ 453=80 
1,0 634 (PB) 
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THE POINT noted INDEX OP CASES 


CALJ 


9 ALJ 19- 

See 34 A 186 

9 ALJ 180~ 

Peml Code S 34 

10 ALJ 234- 

U P 4ci(nZD/ 1899) Ss 16 
and 20 

It ALJ 214- 
See 85 A 187 

11 ALJ 244- 
See 3<j A 207 

11 ALJ 812- 

See 3S A S21 

12 ALJ 239- 

Evtdenee Act S 03 (5) 
Seen meantno o/ 

12 ALJ 1322- 

Agra Tenancy Act S 95 

13 ALJ 921- 
Eotdtnee Act, S 90 

13 ALJ 985- 
See 38 A 21 

IS ALJ 121 — 

PitdeneeAet S 90 

IS ALJ 313— 

VoTljaQt — Liwtattan 

IS ALJ 321— 

Sef SO A 418 

15 ALJ sn— 

CondittonaJ decree 


Orarruled 45 A 727*AIB 
1924 All 143=21 ALJ 
623=4LRA Oiv 205=74 
IC 868 

37 A 685=13 ALJ 593 = 

3010 945 


17 \ 13=ATR 1924 

\ll 793=23 ALJ 864 
-6LRA Cif 720=8010 
939 

57 A 22S=J3ALJ 278= 

27 1 0 918 

47 A 3l=AIR 1925 All 1 

= 22ALJ 867=6 LRA 
175=8310 5tPB) 


47 A 3l=ArR 1925 All I 

= 22 A LI 857 = 5 LRA 
Ojt 776=8310 5 (PB) 

45 A 27=AIR 1923 All 

1=20 ALJ 819=03 10 
881=4 LStA Oir S{FB) 


-40 A 579=10 ALJ 098= 
4710 4 



ALJ] OV&nnOliHU AMD KBViSnSED 19 


16 ALJ 892— 

See 41 A 47 

17 ALJ 647- 
See 41 A 581 

17 ALJ 718- 
8e«41A 602 

18 ALJ 40- 
Bes judteata 

18 ALJ 476- 

Morlgage—’Limitalton 

IS ALJ 688- 
See 43 A 640 

19 ALJ 406- 
Mortjaga—Instalmentat Dts 

eharge—Lmitation 

19 ALJ 456- 

ilortgage—LmiialKin 

19 ALJ 514— 

See 43 A 658 
21 ALJ 91- 
See 45 A 236 
21 ALJ 430— 

See 45 A 478 


Oterraled 45A SOG—A 1 21 2923 
All 490 (2) = 21 ALJ 4G6 
=4 LRA Oiv 265 = 74 
10 411 (FB) 

46 A 27 = AIR 1923 All 1 

= 20 ALJ 819 = 63 IC 
981=4 LB A Cjv 13 
<FB) 


45 A 27=AIB 1923 

\11 1«20 A-LJ 81« = 
69 I C 98X=4LRA Oiv 
3 (FB) 

45A 27=AIR 1923 All 1 

-20 ALJ 819=69 10 
081=4 LRA Oiv 3(1 B) 


22 ALJ 994- 
5m 47 A 100 
25 ALJ 94— ^ 
See 49 A 240 


25 ALJ 679— 
See 49 A 844 



20 TUG POINT NOTED ^NDES of OASES 

Allahabad Weekly Notes. 


<1881) AWN 12- 
Se6 3 A 456 
(1881) AWN 81- 
SetfSA 816 
(1882) AWN 1- 
See 4 A 190 
(1882) AWN 15- 
Sce 4 A 205 

(1882) AW N 30- 
See 4 A 237 
(1882) AWN 37- 
See 4 A 291 
(1882) AWN 83— 

Sit 4 1 4U 
(1882) AWN 86- 
See 4 A SOS 

(1882) AWN 96— 

i?ev>en 

(1882) AWN 121 — 

See 4 1 616 
(1882) AWN I4S- 
See6A 30 

{1882)AWN IGl- 
SeeO \ 17 

(1882) AWN 225- 
See 6 A 316 

(1882) AWN 225 (2)— 
EctSence iet S$ 25 io 97 


Ovormled 8 A I49»*l8k 
A W N 63 (P B ) 


— 609-I881A WN 229 



AAYJ') oTrs^n-ED akd M:\nii£si 


{1SS3; A.WJ^. 60- 
Sff 5 A. S>\ 

(1883) A.WJ^ 61- 
Set 5 A 351. 

USSS) A,WH ISS- 
£^5A- ^ 

(1683) A.W-N. 212- 

Sm 6 A. 6-. 

(1883) A,WJ^. 230- 

See 6 A 109. 

(1884) A.^VJ^ 58- 

Jrr^waiiliJV ff— iirit3!icn 

J«. S 8 

(1884) MVN 103- 

PrefTfii'^ — cl vz 

Iffjrifj 0/ 

(1884) A.WH 159- 
-Se<S A.4iS 

(1884) A.WJJ 180- 
S«6 A.337 

(1884) A.WN 209- 
S*«6A 630 

(1884) A.WN 347— 

Sfs 7 A 221 

(1885) A.WN 100- 

(1882) AWN. 123 - 

0 P. G. (1882), S. 373— 
' Scope and appUeabitity of. 

(1885) AW.N 125- 

0. P C (1ES2). Ss 16 and 
l9—PIaceofsuinj 


Ore-Tclrf 22 \ 199*1900 

A 8 (FB). 


7 A 625*1855 All. N 

153 (FB) 


21 \ 496*26 I A 58*3 

OlYJl 502=1 Bom. ti^ 
4CW=rSar S2S(PCJ 

2S A 771=3 1 LJ 6S5 = 

190B A-WN 236*1 MAi.T. 
347 (F3 ). 

30 A 560*5 A »- • '•«'» = 

1903 lllJT.'’’-- 'T 
392 



20 TUG rOIHT'NOTED tSDCS OF CASES [A.W.N. 

Allahabad Weekly Notes. 


(1881) A.W.N 12- 
See 3 A. 45S 

(1881) A.WN 81- 
See s A. 815 

(1882) AW.N 1- 
SaiA ISO 

(1882) awn 15- 
See 4 A. 205 

(1882) AWN. 30- 
See 4 A 237 

(1882) A.W.N 37- 
Set i A 291. 

(1882) A.W.N. 83- 
See 4 A 414 

(1882) A W N 86- 
See 4 A 306 

(1882) A.W.N 96— 
lievieii’ 

(1882) A.W.N. 121- 
See 4 A. 515, 

(1882) A.W.N 145- 
SeeSA 30. 

(1BS2)A.W.N. 161- 
See 5 A. 17. 

(1882) AWN. 225- 
See6A 215. 

(1882) AW.N. 225 (2)- 
Ciidenee Aei, Ss 25 h 27. 


Overruled 8 A. 149^18^0 
A.WJl 63(F.B). 


6 A. 609 *» 1881 A W.N,229. 



0^^CKUI.1^D AND REVEnSEl; 


21 


AWN] 

(1883) AWN 60- 
See 6 A 380 
(1883) AWN 61- 
SceSA 381 

(1883) AWN 155- 
Su5A 693 

(1883) AWN 212- 
See 6 A 63 

(1883) AWN 230- 
See 6 A 103 
(1884) AWN 58- 

AppJicabtltli/ uMton 

Act S 8 

(1884) AWN 103- 

Fre errtplion — Wajib ut wz 
— Qitnat— o/ 

(1884) AWN 159- 
StaSA 448 
(1884) AWN 180- 
See G A 367 

(1884) AWN 209- 

See 6 A 630 

(1884) AWN 347- 

See 7 A 221 

(1885) AWN 100— 

Esicppcl 

(1885) AWN 123 

CPC (1882) S 373— 
Scope and appUcabiMy of 

(1885) AWN 125- 

G P C (1882) S$ 16 and 
19— Place of suing 


Overruled 22 A 199 = 1900 
awn 8 (B B ) 


7 A 626 = 1885 AWN 

183 (FB) 


21 A 496-S6 I A 68 = 3 

OWN 502 = 1 Bom LR 
400-7 Sar 523 (PC) 

28 A 771 = 3 ALJ 685 = 

1906 AWN 236 = 1 MCT 
217 (F B ) 

SO A 560 = 5 ALJ 647 = 

1908 AWN 235=4 U L T 
392 



22 THE POINT.NOTCO INOBX OP CJASBS 

{lfi85)AW.N 151^ 

Se6 7 A 6i9 
(1885) AWN 217^ 

See 7 A 73i 

(1885) AWN. 225- 
Ses 7 A 763 

(1885) AWN 298- 

S^e 8 A 14 

(1885) AWN 315- 
See BA 1 

(1885) AWN 330 - 
Sees A 61 

(1886) AWN 35- 
Sees A 172 

(1886) A.WN 71 — 

See 8 A 232 

(1886) AWN 113— Overruled 16 A 

C P 0,0 a R a AAY.N. 65, 

(1886) AWN 210- 
See 8 A 446 

(1886) A W.N. 248- 
See 9 A 35 

(1886) AWN. 30S- 
See 9 A 118 

(1887) AWN.7— 

Sw 9 A 164. 

(1887) AWN 76— 

See 0 A 145. 

(1887) AWN 81- 

See 0 A 42T 

(1887) AWN 240- 
SmIOA 8. 


lA W.N 


165 ° 1894 



AW.Nl 


o\rnnrr,nn and iir\rMrn 


51 


(1888) AWN 1- 
Sm 10 1 71 
(1888) AW.N 7- 
8m 10 A 80 
(1888) AWN 41- 
Sm 10 A 130 
(1888) AWN 147- 
C r C (1882), S 13 
(1888) AWN 170- 

Aand Aequitition Act (1870). 
8 SO 

(1888) AWN 258- 
Sm 10 A 557 
(1889) AWN 76- 
8e< 21 A 203 

(1890) AWN 53- 

8m 12 A 179 

(1890) AWN 79— 

8«12A 509 

(1890) AWN 83 

8« 12 A 209 

(1890) AWN 97— 

Sm 12 A 539 
(1890) AWN 229- 

N p Pent Act {XII of 
1881) 9 5 

(1891) AWN 117— 

Sm 13 A 309 
(1891) AWN 118— 

•W/yorify Act S 3 

(1891) awn 130— 

See 13 A SG8 


Overruled IG A ICG^IS'Jl 
WVN G5(Fn) 

17 \ OTI-ISDJ AWN 

i3i (1 n) 


14 A 50«J8J1 AWN 

219 (,F n ) 


^29 A 672 = 4 A L J 597 = 

1907 AWN 213 (FB) 
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THK POINr-NOTED IMDEX OP CASES 


[AW.N. 


(1892) A.WN. 74- 
See 14 A. 201 (F.B.). 
(1893) AWN. 63- 
See 15 A. 143 
(1893) A.W.N. 69- 
See 15 A 186 
(1893) A.W.N. 85- 
Sce 16 A. 147. 

(1893) AWN. 124- 
G P C. (1883). S 230 
(1893) AWN 163- 
See 15 A 38i 
(1894) AW.N 22- 
Se« 10 A. 211. 

(1893) AWN. 81- 
See 17 A. 292 
(1895) AW.N. 167- 

See 17 A 294 (FB). 
(1896) AW.N 8- 
See 18 A. 113. 

(1896) A.W.N. 105- 
Excise Acl, S. 47. 

(1896) A.W.N. 135- 
See 18 A. 437. 

(1896) AW.N. 180- 
See io A. T3. 

(1897) A.W.N. 3- 

Pre-emp<iOrt— Wajib-ul-arr. 

(1897) A.W.N. 9- 
See J9A.174. 


Overruled IB A. 482«1896 
A.W.N. 142 (F.B.). 


20 A. 70=- 1397 A.W.N. 

103. 


40 A. 478“A.I.R. 1921 All. 

321=22 A.LJ. 56I“G 
LR.A. Oiv. 151=81 I.O. 
25. 



AWN] 


OVEnilDLED AND REVERSED 


25 


(1897) AWN. 24- 

See 19 A 202. 

(1897) AWN 230- 
See 20 A 158 
(1898) AWN 33- 
Decree — Cons(riicDo>i 
(1898) AWN 57- 
T P Act Ss 86 W83 

(1893) AWN 134- 
Se'20A 610 

(1898) AWN 164- 

T P Act Ss 86 to SS— Rules 
as fo anard of tilterest 
under 

(1898) AWN 164— 

Cr P C S 555— Juris 
dicitott 

(1899) AWN 55- 
S« 21 A 267 
(1899) AWN 76- 
See 21 A 2G3 
(1899) AWN 196- 
TP Act S 59 
(1899) AWN 214- 

Btndu Law — Joint Family 
Property— Separate Pro 
petty — Nucleus — Fresump 
(ton 

(1900) AWN 24- 
See -22 A 222 

(1900) awn 30— 

See 22 A 220 
(1900) AWN 57— 

See 22 A 262 


Overruled 20 A 523 = 1899 
AWN 167 (PB) 

21 A 301 = 1839 AWN 91 

(FB) 


21 A 301=1999 AWN 

91 (F B ) 


RoveiseO 23 A 181 = 1898 
AWN 11 


Overruled 24 A 319 = 1902 
AWN 127 (FB) 

33 A G77«8ALJ 723 = 

10 I C 513 



TQn POINT NOTED INDEX OF CASES 


[AW.N 


(1900) AWN 100- 

See 22 A 353 
C1900) A.W.N. 118- 
See 22 A 382 
(1900) A.WN 123- 
See 22 A. 377 
(1900) A.W.N. 125- 
See 22 A 380 
(1901) AWN 29— 

Pre emption 

(1901) AWN. 123- 
See 23 A 434. 

(1901) AWN 153- 

A lortjjage— Su6*m ort^agee. 
rtghts of 

(1901) AW.N 158- 

T P Aci—Pedemptton of 
frtor mortgage by sub' 
mortgagee 

(1901) AWN 171- 
See 24 A. 67. 

(1902) AWN 3- 
Stt 2i A 179 
(1902) AWN 10- 
See 24 A. 195 
(1902) AW.N 20- 

Utndu Law — Joxni Famsly 
— Burden of proof' 

(1903) AWN. G4- 
See 25 A. 337. 

(1903) AW.N 137- 
See 25 516 

(1903) AW.N. 170- 

Cr. P. C., St 195 and 439— 
Cui^ Court — Sanetion by. 


Oveeiuled 25 A 90= 1902 A W N. 
207. 


27 A 472 = 2 A.LJ 1G2 = 

1905 A WN 68 


27 A 472=2 A LJ 1G2= 

1905 A.W.N 58 


Rororsed 29 A. 244=34 1. A. 
65=4 ALJ. 227 = 9Boni. 
BR 697=6 O.LJ 340 
= 11 OWN. 417 = 17 M. 
LJ. 225=2 MLT 147 
(PC) 


Owrralftl 28 A 654 = 3 A. L 
J. 394 = 1900 A.W.N. 103 
= 1 M.IiT. 219. 



AWNi 


ovebbolsd hevebs^d 


(1903) AWN 171- 
See 26 A 1 

(1904) AW N 37- 
See 26 A 311 

(1904) AWN IS6- 
Sce 27 A 31 

(1904) AWN 174- 
See 27 A 97 (P B ) 

(1905) AWN 76- 
See 27 A 511 

(1905) AWN 119- 
See2 ALJ 256 

(1905) AWN 129- 
See 27 A 612 

(1905) AWN 144- 
See2ALJ 379 

(1905) AWN 183- 
See 2 A LJ 449 

(1906) A.W N 68- 
See SAL J 812 

(1906) AWN 87— 
SeeSALJ 234 

(1906) AWN 274- 
See 29 A 66 

(1907) AWN 52- 
5tffl29A 303 

(1907) AWN 131- 

See 29 A 463 

(1907) AWN 133- 
See 29 A 471 



23 


THE POINT-NOXED IHDBS OF OAbES 


[A W.N. 


(1907) A.WN 150- 
See 29 A. 484 
(1907) A.WN 173- 
See 4 A.L J. 665 
(1907) AWN 221- 
Se# 29 A 640 
(1907) AWN 234- 
S<«29 4 659. 

(1907) AWN 245- 
See 29 A 7S0 
(1907) AWN 247— 

Wajxh iiUarz, 

[1907) AWN 283- 
Sancfion to prosecute 
(1908) AWN 1- 
Sei 4 A L J 787 
(1908) AWN 159- 
Arbitraiion — Umpire 
(1908) AWN 163- 

Zltndu Law — Joint Family — 
Alienation 

(1908) A W.N 186- 
S^e30A 117 
(1908) AWN 210- 
8m 30 A 486 

(1908) A.W.N,2n_ 

lies judieita 


Reversed 30 A. 235 = 1908 A. 
WN 95=6ALJ.36I. 

OveTioled 30 A 243=1903 
AWN. 102=6 ALJ. 247 
=3MLT. 377 


Rovorsod 6 ALJ. 351 = 1903 
A.W.N. 169 = 1 IC 351. 


•6 ALJ 11 = 1908 AWN. 
163 = 1 rC. 83=6 SILT. 
66 . 


Overruled 45 A 606“AIR. 
1933 All 490 (2) =21 ALJ. 
465 = LRA Ctv. 265 = 74 
IC 4U. 



N.W.P., H.CR.] OVERRULED AMD EBVEUStD 


29 


N.W.P., High Court Reports. 

1 NW.P., HC.R. 153- Overrolad lA 394. 


Hindu Latv — Gijt oj self- 
ocqutred immovable pro- 
perty to one grands on to the 
exclusion of the other 

1 NWP., H.C.R 154- 

C. P. C (1859), S 119. 

4 NWP., H.CR 137- 

Btndu Law — Ancestral pro- 
perty 

5 N.W.P . H C R. 74- 

Dismissal tinder Act {Vlllof 
1859) for default — Re-ad 
ffiiMJon Hnder S 119. 

5 NW.P. H.CR. 153- 

Seeond mortgage-~Dispos<es- 
sion of — Cause of action — 
Limitation 

6 NWP., H.CR 28- 

Pre-emptton — Hindu Vendor 

6 NWP.HCR. 94- 

Mahomedan Law — Doioer. 

6 NWP., HCR 371- 

Pre-emption tinder Act X of 
1859, S 4 when arises 

7 NWP.HCR 77— 

C P C.,0 17. R. 3 (5 158 
C. P.C, 1882) — Attendance 
of witnesses— Pleaders — 

jppZieofion for rehearing 
rejected — Effect. 

7 NWP..HCR 185- 

Registralion Act (Jet VIII of 
1871), S 35 — Conslrt/clton 


2 A 67 = 5 lA 283 = 3 ' 

Sar 879 = 3 lad Jur. 186 
(PC). 

16 I A 88 = 5 0 148 = 4 

CLR 226 = 4 Sar. 1=3 
Suther. 539 = 2 Shorn. LR 
242 (PC) 

22A66 = :899 AW.N. 176 

(FB) 


Revorssd 1 A 325 (PC) 


Overruled 1 A. 664. 


8 A 149=1886 AWN. 63 

(F B) 


1 A 301. 


22 A. 66=1899 AW.N. 

176 


Reversed 4 lA 166 = 1 A.4G5 
= 3 Sar 735 = 3 Suther. 438 
(PC). ^ 



So lae poiNi noted index op cases tAgra h C R 

United Provinces Law Reporter 
1 UPLR (HC) 73- 
See 41 A 581 

1 UPLR (HC) 120- 

See 41 A 602 

2 UPLR 102(A)- 

Set, 18 ALJ 476 

Law Reporter Allahabad. 

5 LRA (Civ) 17- 

Sea 4S A 478 

6 LRA (Civ) 39- 

Sea 47 A 100 

7 LRA (Civ) 183- 

See 4J A 240 

8 LRA (Cr) 106- 

See 40 A 844 


Agra High Court Reports 


1 AgrsHCR 3- 

Morigag^SnU for reicmi> 
iion of pari of property — 
ObjecUon to frame of suit 

3 AsraHCR 101— 

lUnlu Into — JovM lamtly 
— Jiighl of CO ;7arce«ere to 
share <n portion that 
lapses 

3 Agra HCR 121- 

Hindu Lati — Undivided 
ramily 


Overruled 13 MIA 401«14 
W R 17«2 Suther 346“2 
Bar 573 (PO^ 


1 A 105«llUed Jur 260 

(FU) 


— -1 A 105=11 Mad Jur 200 
(FB) 



81 


AIR All] 0\ERnuLED And rpnErsed 

All India Reporter, Allahabad 
(1921) A 104- 
See 19 A L J 406 


(1921) A 171— 

S«el9 ALJ 45G 

(1921) A 237— 

Sm 43 A 55S 

(1922) A 209 (2)- 

See 44 A 459 

(1923) A 79 (1)- 

See 45 A 56 

(1923) A 211- 

See 45 A 28C 

(1923) A 514- 

See 45 A 478 

(1925) A 108- 
See 47 A 100 
(1925) A 614- 
8»47 A 341 
(1926) A 725 (2)— 

T P Act Amendment Ad 
(YXT/r 0 / m6)—Acttf 
retraspee'tve 

(1927) A 50— 

S«49A 240 

(1927) A 592— 

See 49 A. 844 


Oyerrulcd 49 A 25 = 24 ALJ 
921= \IR 1927 All 1 = 
99 I C IGl (FB) 


IL.R. Bombay 

3 B 109— Oierniled 18 C 620=18 T 

Conlrnet Act S 151. 12 = 6 Sar 40 = 16 Ind 

403 and 642 (PC) 



32 


TRF point^noted ind£x OP CASES [I L R Bom 


4 B 576- 

EvtdtnceAct S 34 — Account 
books 

4 B 594- 

Evxdence 4f( S 92 


5 B 143- 

Registraiion Act — Document 
erenltng rtghts to ofcta»n 
another doament 


5 B 463- 

Morlgage—Personal cove 
nant^SuU on — Ltmtlaiion 

6 B 146- 

Execulion—Satts/iicUon out 
of Court 

6 B 650— 

Mahomedan Lato—Gift 

6 B 719- 

Mortgage — LitiHaiton 

7 B 487- 

Court fce-^Platnt return of, 
for presentation to proper 
court 


Ovarruled27C 118=261 A 254 
= 40 WN 147=7 Sar. 686 

rpo) 


45 0 320=44 I A 236 = 

A.IE 1917 PO 207=9 
LBR 114 = 15 ALJ’ 825 
= 20 BLR 278 = 27 CLJ 
175 = 23 OWN 257 = 33 
ITLJ 648 = 23MLT 36 = 
GLW 797=1918 M WN 
300 = 3 PafcLW 185=11 
BnrLT 21 = 42 10 642 
(PC) 


53 lA 214=AIR 1926 

PC 94 = 8 OWN 634 = 
1926MWN 602=24ALJ 
807-44 CLJ 97=24 
LW 396=28 Bym LR 
1872 = 31 OWN 125=61 
MLJ 788=28 PLR10= 
98 IC 608=7 Pat LT 
661 (PO) 


CB 719 (FB) 


11 B 6{FB), IIB 724 


8 Bom Ptd J 210 


12 I A 13 


8B 313 (PB) 



1 LR Bom] C\EIIRULED AND HEVERFbED 


33 


9 B. 529— 

oj conjugal rtghts 

10 B 435- 

Penalty — Doctrine of — i'Jol 
aiphcahle to cohmiiI 
decrees 

10 B 519- 

iMor'ja It — Charge— Lmitn 
fion 

13 B. 154- 

£z«cu(ton — i?a(eat){e distrt- 
itition of vrocerds 

13 B 2D3- 

Bhaqdari Act (I o/l86!3) S 
3— 4IieRa<>dn of undivided 
share 

14 B 249- 

Jitndu hail —Adoption 


14 B 353- 

Juritdiction — bnit for land 

15 B 77— 

Pauper Suit — Withdraical of 

15 B 625- 

Mortgage — Interest — Damdn 
pat 

16 B 408— 

Court Fees— ill seeJlaneous 

appeal 

16 B 683- 

2-zecutton — PatealJe distrs 
button 
& 


RdTorsed 10 B 301 = 10 lod. 
Jm 461 


Owrrnled 31 p 15 = 3 Bom 
LR 813 = 1 MLT 370 
(rp) 


20 B 408 {F B ) 


16 B 635 = AIR 1922 

Bom 31 = 24 Bom LR 1 
= 651 C 600 (FB) 

15 B 172 


21 A 460=22 M 398-20 

I A 113=3 CV. N 427- 
9MLJ 07-1 Bom LR 
220=7 Bar 330, 24 B 867 
-3BotD L.B 163 (PC) 

SOD 1=A1R 192GBom 

1 = 27 Bom LR 1231=91 
I C 847 (FB) 


31 B 10 = 8 Bom. LR 689 


20 B 721 (FB) 


49 B 442=\IR 1925 

Boro. 241=27 Bom LB 
345 = 87 IC 6S8 (FJ3 ) 

29 B 52S=7Bom L.R 507 
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17 B. 127— 

Dejamation — TFiJness, state’ 
meni by. 

17 B. 573- * 

l^tjamation — T7*tn«ij, prtvi 
lege of 

18 B 19- 

MuntcipaUty — Ejeetnent sutt 
against Muntdpahiy 

18 B 22— 

V a t a n-.-AUenaUon by 
Vatandar 

18 B 377— 

Periury. 

18 B 464- 

Forma pauperis— Coj/s. 

19 B 297— 

Insoheney -‘Judgment 
against tnsoltent. 

20 B. 61- 

Limtlalion — AcJsnowMg^ 
vient. 

20 B. 316— 

Estoppel 

21 B 1- 

’[Y’lll.^onslruotton 

Z\ B, 159— 

Ltmtlalion — Eeverstoner — 
jiitt by. 

21 B 424- 

Erecution — Sale i«. 


Overruled 50 B. 162=AIB. 
1926 Bom. 141 = 28 Bom 
LR 1=93 1.0 151 (FB). 

60 B 162=ArR 1926 

Bom 141 = 28 Bom L.R 
1=93 I C 151 (F.B). 

22 B 289 (F.B) 


Reversed 24 B 556=27 I A. 
86=4 0.’W.N 6l7=2Bom 
LR 548 = 7Sar. 710 (PC). 

Overruled 45 B 834 = AIB. 
1921 Bonj.S=28Bora. LR. 
1-60 I C 593 (FB) 

31 B 10=8 Bom LR 689 

(FB) 

Reversed 19 B. 778 


Overruled 26 B. 221 = 3 Bom. 
LB 817 (F.B). 


Reversed 21 B 349. 


23 B 833 = 25 r.A 12G-2 

OWN. 417 = 7 Bar 303 
(PC.) 

2r4 B. 2iyi= 1 Bom.. 
LR 799 (FB.) 


Reversed 25 B 337-27 l.A 
216=50 WN. 10 = 2Bom 
LR 927 = 10 MLJ. 363- 
7Sv. 739 (PO). 



I L R Bom ] ovEnRtJLEi> ANb reversed 


21 B 619— 

Mortgage — Redemption 

22 B 701— 

Jurisdiction — Foreeloittr* 
— Suit 

23 B 47— 

Bombay Matilaldars Courts 
Act (I// 0/1876) 5 4 

25 B 230- 

Costs — Costs costs in the 
Cause Meaning of 

25 B 275- 

Possassion i«i</or— Limita 
tion 

25 B 358- 

Posssssion •— Si/niZKjiica/— 
Judgment-debtor and 
judgment creditor 

33 B 107- 

Bindti La*o Adoption- 
Remarried tvidow — Pott> 
ers of 

34 B 575- 

Eiecutian — Uncertified 
adjustment 

35 B 190- 

Delkan Agrseulturists Relief 
Act S 15 (b) 

35 B 353— 

C P C S 80 — Secretary of 
State jiiito^iinst 

35 B 452- 

Precuficn —Decree holder— 
Purchaser 


ss 


Reversed 26 I A .71=23 B 
725 = 1 Bom LR 607 = 3 
OWN 621=7 Bar 543 
(PO) 

Overruled 50 B 1=AIE 
1926 Bom 1 = 27 Bom LR 
1281=91 10 847 (FB) 

25B 396 = 2BomLR 1136 

(PB) 


60 B 430 = AJR 1926 

Bom 596 = 28 Bom LR 
1283=9710 133 

36 B 373 = 14 Bom LR 

116 = 14 IC 447 


36 B 373 = 14 Bom LR 

115 = 14 1 0 447 


23 Bom LR 482 = <‘ IR 

1921 Bom 1=62 I C 318 

(FD) 


49B 548= V I R 1925 Bom 

309 = 27 Bom LR 403 = 9 j 
10 687 


37 B 614 = 15 Bom LR 

763 = 20 1 0 969 


\\jZ 

176 = 25 ALJ 611 = 29 
Bom L.R 1227 = 46 0 LJ 
76=53 MLJ 81 = 1927 
MN\ N 661 (PC) 

48 B 550=AIR 19 

Bom 429 = 26 Bom ^ 
601=83 IC 932‘FB) 
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36 B 116 - 

Aiipeal — Suinmary disamts- 
sat of 

36 B 305- 

Dekkan Agrtctillurtsts' Sehs/ 
Act, S 10 (a) 

36 B 510— 

CPC. (18fc2) s 825 (a)— 
Transfer during ccUcctor s 
atiachmeni — Vahdtt!/ of 


37 B 60- 

Decret-^ Preliminary duly of 
CouH 

37 B 243- 

C P C 5 BQ—Sntl for 
injunction 

38 B 77— 

Time when of the essence of 
contract 


38 B 703— 

Itegittration—Sale^ Simul 
laneous agreement to 
recomey— Exemption from 
registration 

40 B 333— 

Lxccution — Uncertifed pay- 
I tent 

40 B 392- 

C P C S 80 — Injunction 
Suitfor 


Overruled 37 B 610=16 Bom 
LE 765 = 2010 966 


88 B 18=15 Bom L*E 

778=21 10 4. 


46 0 183=45 lA 219 = 

AIE 1918 PC 168 = 14 
NLE 81=16 ALJ 993 
= 1 UPLR 14 = 21 Bom 
LR 541 = 29 CLJ 201 = 
23 0WN. 350=35 MLJ 
733=25 MET 64=9 
LW 327 = 48 10 312 

(PO) 

SOB 339=16 Bom LR. 

954=2610 885 (FB) 

25 ALJ 641=AI.R 1927 

PO 176=29 Bom LR 
1227=46 OLJ 76=53 
MLJ 81=1927 UWN 
661 = 1LC 291 (PO) 
ReTo»ed40B 239=AIB 1915 
PO 83 = 43 I A 26 = 14 
ALJ 225 = 18 Bom LB 
163 = 23 OLJ 368 = 20 
OWN 744 = S0MLJ 186 
= 19 JILT 184 = 3 LW. 
239 = (1916)1 M WN 229 
«32IO 216 (PC) 
Overruled 60 B 6C6=AIR 
1926 Bom 497 = 28 Bom 
LR 054=98 10 634 

(FB) 


19 B 618=AIR 1925 

Bom dW= 'XT Bom L R 
403 = 9510 C87 (PB) 

25 ALJ 641 = 29 Bom LB 

1227 = 46 0 LJ 76 = 63 
ML.J 81 = 1927 MW.N 
66l=AIR 1027 PX3 176 
(PO) 
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41 B 408- 

Reversed 47 B 327=50 I\ 

SataDjam— of rtstimp 
Uoii 

49 = AIE 1923 PO 6 = 17 
LW 405=32MBT 111= 
44MLJ 471 = 25 Bom LJJ 
627=37CLJ 461=7210 
898=28 OWN 49 (PC) 


44 B 217— 

Overruled 48 B 214=AIB 

InleTprctaUan of Slalntes 

1921 Bom 219 = 26 Bom 
LR 118 = 81 10 284 = 


AIR 1925 Bom 112 
(FB) 

48 B 435- 

49 B 383 = AIR 1926 

G%ft—RiQ\UraUon 

Bom 210=27 Bom LB 
290-87 10 490 (PB) 

50 B 1- 

51 B 616=AIR 1927 

Letlerg patent Cl 12— 

Born 278=29 Bom LB 

for land 

498 = 104 10 8 (PB) 

50 B 326— 

51 B 67=AIB 1927 

C,P C 0 9 2i 1$ 

Bom 1=28 Bom LR 1246 
= 90 10 384 (FB) 

50 B 628- 

51 Bom 971 =29 Bom LB 

Itegtsiraiton — PresentaUon 

U24=AIR 1927 Bom 

for 

487=103 10 006 (FB) 

Bombay Law Reporter 

2 Bom LR 244- 


See 25 B 280 


2 Bom LR 1021— 


See 2D B 275 


2 Bom LR 1087- 


See 25 B 358 


5 Bom LH 244— 

Reversed 6 L } > 

Hindu Laic SCridhan 


5 Bom L R 503— 

23 B CK‘ f ^ -ZZ 

Cenfracj iff $30— Confrac* 


to jviy di^ertnffj 
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6 Bom LR 17 — 

Etndu Law — Stndhanam 

6 Bom LR 673- 

Toris — \e^ligenee 

7 Bom LR 119- 

C P C (1832), Sa 563 aitd 
623 — Eiidence 

7 Bom LR 337— 

InsoJienei/ — Insohenl— i/ur 
acqutred property 

7 Bom LR 686- 

Gowrn»i«»!<— S ki< ajavtst — 
for breach e/ contract oj 
atrvxct 

7 Bom LR 7SS- 

Ltmttation Act Arts J32 
and lii—'ExectUion^-ilort 
gage 

8 Bom LR 252 — 

Mahomedan Law^Futitlj 
arrangements 

8 Bom L.R 522— 

CPC 0 32 J? 14 (3) (C 
P C 1883 5 410) <7«ar 
dtancnd Wards Aet S 63 
■ — Utndii Father has no 
elatutory power to appoint 
testxmenlary guardian 

9 Bom L-R 114 — 

Contract — Isstgiimento/ 

9 Bom L R 295— 

ilahomedan Lai 


[Bom LR 

Reversed SOB 431=33IA 176 
*=3 ALJ 484=1 MLT 
211=16 MJjJ 446=10 
OWN 802=4 CLJ 9=8 
Bom L E 446 (P C ) 

7 Bom LE 119 


31 B 381=34 I A 115=9 

Bom LR 671=2 JILT 
435 = 11 C^^ N 721 = 17 
MLJ 347=6 OLJ 6 = 4 
ALJ 461 (PC) 

7 Bom L R 618 


30 B 493 = 8 Bom L-R. 

123 


SOB 493=8Bom LR123 


3! B 165=8 BomLR 781 


31 B 413 


9 Bom L.R 838 


32 B 172 = 9 Bom L.B 

1152 
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9 Bom L R 903- 

Contract — Place oj perfor 
mance 

9 Bom LR 1126— 

Iluifin Law — Jotnl Pamtly 
— S«i / — iJtcesiary parttei 

9 Bom LR 1232— 

Land AcguntUon Act — 
Valuation 

10 Bom LR 994— 

Land i4c7iitsthon Act S 

— 0««sl»oH o/ iuU 

10 Bom LR 1134- 

S«33B 107 

11 Bom LR 926- 
iimWflDon Act— Art 48— 

Intention 

12 Bom LR 666- 
See 31 B 670 

12 Bom LR 1024- 
See 35 B 100 

13 Bom LR 273- 
Ste 35 B SG2 

13 Bom LR 1002- 
S^e 30 B lie 

14 Bom LR 14 - 
SteSQB 305 

I4 Bom LR 598 — 

See 36 B 510 
14 Bom LR 916- 
5«S7B 60 
14 Bom LR 1148- 
SmSTB 213 


Rorersed 33 B 364 **10 Bom 
LR 1230 = 8 10 441 


Overruled 46 B S58 = AIR 
1922 Boro 281 = 6410 966 
=23 BomLK 1135 (FB) 


Reversed 1 0 Bom LR 907 


34B 018-12 Bom LR 31 

=5 10 621 


12Bom LR 310=6 10 

467 
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15 Bom LR 405— 

-See 33 B 77 

16 Bom LR 582— 

See 38 B 703 

17 Bom LR 1134- 
Ltviitatton — Sail to set aside 

— Sale of minor s property 
by mother 

17 Bom LR 1137 (N)- 

Ltmitaiion Act — Suit to set 
aside — Alienation by natu- 
ral fjnardtan of minor 

IS Bom L R 22— 

See 40 B 333 

18 Bom LR 243- 
See40D 392 

18 Bom L R 693— 

Uahomedan Luo—Preemp 
tion— 

19 Bom LR 117— 

See 41 D 408 

22 Bom. L R 44— 

See 44 B 317 
26 Bom LR 427— 

See 48 B 43d 
26 Bom LR 535— 

Letters Patent Ct 12 — 
iloTtjoye iHi/s on — 

26 Bom L R 539— 

Letters Patent Ct 12— 
Mcrtgage smt on 

27 Bom LR 1281— 

See CO B 1 


Overruled 44 B 742=23 Bom 
LR 680 = 53 rO 257 
(PB) 


-44 B 742 = 22 Botu L.R 

680 =5310 257 


44 n 887=22 Bom LR 

698=C8IC 279 


50 B 1=A I R 1926 Bom 

1=27 Bom LR 1231 =9J 
10 817 (PB) 

50 B 1=AIR 19J6 

Bom 1=27 Bom LU 
1231=91 10 847 (FB) 



B.H C R 3 


ovunnuLED and bbversfd 


41 


28 Bom LR. 578- 

See SOB 326. 

28 Bom LR. 674— Overruled 61 B 78 = AIH 1927 

Bom 4=J8Bom LR II9C 
Evidence Act, b 02o — Excise 33o = 7AI CrE 

o^cer gjg 

28 Bom LR 949- 

See 60 B. 628 

Bombay High Court Reports 


1 B H C R 50- 

Beol XXI of 1827— Joint 
offence — Penalty, 

3 BHCR (AC) 75- 

JnnsJjction — Small Cause 
Court 

4 BHCR (AC) 150- 

Cr. P. C (1861), S 308— 
Order /or removal of m«* 
sanee is not /udtcial pro- 
ceeding 

4 BHCR (AC) 189- 

il«.YZro/1859,S hCl 16 
— ^Todagira ^ — Movable pro- 
perty 

5 BHCR fAC) 35- 

Lirnttatton — I nstalment 
bond — Part j^ayment — 

ITaiier 

5 BHCR (AC) 102— 

AclAVr 0/1859 S. 21— Scape 
of — Distinct from S 20 

5 BHCR (AC) 117- 

Limitation — Suspennon of — 
Court closed 
te>n]>OTarilu — PreientAdon 
to Oitlrict Court — f'/«| of. 

0 


Overruled 7 B II 0 R (Or ) 
39 (F B ) 


10 BHCR 21 


^9 BHCR ICO 


Reversed! lA d4'=l3BLR. 
254 «21 WR 178“I0 
DHOR 2Sl“3 Sar 30G 
(PC.) 

Overruled 1 B 125 


30 47=4IA 137 = 7PR 

(1878)*=3 Sit 72l«3 
Sutler 423 = 1 Ind 3ur 
467 (PC). 

10 B U CJl 495 
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5 BHCR (AC)130- 

H t n dti La w — TF*rfow— 
Maintenance 

5 BHCR (AC) 214- 

Limtlalton—Execution of 
decree 

8 BHCR 75- 

Execu t ion — SaU t «— P«r- 
chaser s riqhis 

12 BHCR 97- 

ParlnershtpSutt for share 
of one item — Limitation 


12 BH CR 364- 

Hindu Lavi-’ Adoption 


Bombay Unreported 

5 Bom, PJ 40 — 

Foreign judgment — Pay 

inent made after txeeuUon 
tssued~^Ea(e of exchange 
applicable 

5 Bom PJ ISO- 

Limitation Act (Y/r of 1859} 
— Suit to recoter share tn 
joint family property 

5 Bom PJ 442— 


(1887) Bom PJ 271- 
Su 6 Bom U PJ 442 

(1897) Bom P.J 473— 
See 23 B 47 


INDBX OP GASPS [Bom PJ 
Overruled 2 B 673 


I7WR 292=14 Sir A 465 

= 10 BliE 101 = 2 Suther 
5C4 = 3 Bar G2 (PO) 

6 B 193=6 Ind Jur 363 

(FB) 


45 M 378 = 49 I A 181= 

AIR 1922 PO 116 = 1922 
MWN S86=30MLT 283 
= 2GOWN 977 = 16 LW. 
200 = 43 ULJ 305 = 24 
Bom BR 1197= S6 OhJ 
308=20A LJ 862=7410 
621 (PO) 

22 M 398=26 I A 113=S 

OWN 427=21 A 460=9 
UI.3 07=1 Bom LB 
226=7 Sar 330 (PC) 

Printed Judgment 

Overruled 47 B 487=AIR 
1923 Bom 437 = 25 Bom L 
R 173 = 7010 474 


11 B 588 = 19 Bom LR 

679=41 10 76UFB) 


46 B 142 = A IB 1922 Bom. 

376 = 61 10 486=23 Bom. 
L R 996 (r B ) 
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i.L.k Cai] 


All India Reporter, Bombay. 

(1924) B. 419- 

See 26 Bom. LB 539. 


(1924) B. 434- 

Sec 48 B. 435. 


(1926) B. 1— 

See SOB. 1. 

(1926) B 353- 
See 50 B 326. 

(1926) B. 479- 
See SOB G23. 
(1926) B. 517— 

See 23 Bom. L R C74 


ILR, Calcutta. 


1 C. 1- 

Ilindti Law— Inheritance 

—Illejtiimate eon. 

1 C 328— 

Ziimilatioii — Barred debit — 
ExUnguithmenl of right. 

1 C. 359- 

Be-jtiiaiton VIII of 1819 — 
Si<i( (0 set ande tale. 

2 C. 434— 

Small Cautet C^ttrl decree 
—Suit on. 

3 C 331- 

Lt'rtil.ifion — Barrei <fe6l— 
£r(in;uit^nen( of right. 

3 C 362- 

i/oney ifecree. 


OvorruUd 48 C. 843^A.t.K. 
1921 Oil 820 = 25 C.W.N. 
433=63 I.C. 60. 

6O.340--7C.L.R 121 = 11 

Ind. Jur 143. 


H C. 365 = 14 I A. 30=3 

Sar. 773 = 11 Ind. Jur. 276 
(P.C.). 

5 0 294 = 4 C.L.B.477. 


•CC 310; 14C.60.7 0.L.B. 
121=11 Ind. Jur. 143. 


^7C. 714=9 CLB 

Bliom. L.R.190, 
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3 C 383- 

Ewdtnct — Ecnl — Ex- 

parte dtcru — Valut of 

3 C 443- 

Eindii Law — Adoption 

3 C 771- 

Juriidiction — Cer tificate 
ProceedinQi — Civil Courts 

4 C 283- 

Limitalion — Barred debts-^ 
Exlinguiahment of itaht 

4 C 539— 

Co sharefi — Ta I uX 
—lilortgane 

4 C 5S0- 

Ihndu Laxc—lahentance— 
Disqu lUfication 

4 C 674- 

MeSDO pro&ta-^lnleresl On 

4 C 831— 

^lahomedan Law — P i- « • 

emi lion 

4 C 860- 

Cnder Tenurea-^SaU 

4 C 894- 

LanUord and Tenant — 
0\.eupaneu right — For 

JeiMrrt of 


5 C 51- 

1 rfCfWiou sale— Order for 
5 C 512- 

, - Decliralory suit — Intneate 
queilian of late 


Orerruled 16 0 300 (FB) 


22 U 398=21 A 460=26 

lA 113=3 OWN 427= 
9 MLJ 67=1 Bom LR 
226 = 7 Sar 330 (PO) 

21 0 75 = 20 I A 165 = 0 

Sar 356 = 17 Id6 Jnr 536 
(PO) 


6 0 340=7 OliR 121 


^14 0 BOO iPB) 


40 0 650*170^ N 670= 

19 IC 129=17 Ct/J 433 


Reversed 8 0 332=0 I A 1 
= 4 Sar. 304 = 6 Ind Jar 
HO (PO) 

Overruled 44 OLJ 194 = 31 
OWN 14 = 98 rC 220 = 
A I B 192G Cal 1153=64 
0 266 (FB) 

9 0 683 = 12 GBR 304 

(FB) 

11 0 683 = 41 lA 32 = 12 

ALJ 213 = 18 0\\ N 369 
'*(19U)MWN 175-15 
MLT 182-26MLJ 251 
= 19 OLJ 272 = 22 10 
317 = 16 Bom LB 323 
(PC) 

Ro\crsod 8 0 23=8 I \ 156 
= 5 Ind Jur 551 = 1 Sar 
270 U‘C) 

I0 0 33J-10I4 150 = 13 

OL.R 418 = 4 fiar 459 = 7 
Ind Jur 557 (PO) 
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5 C 713- 

Bengal Acl {yill oj 1869) 
S 29 — Suit for rent — 
Limitation 

6 C 154- 

Penal Code S 300 {Exception 
5 ) — Consent 

G C 412- 

Bes jndicata — Objection »n 
appeal 

6 C 549— 

Lvtrttalion — Suit for Goo* 
*rnnienl revenue paid 

6 C 725— 

Limitation— Adverse posses 
Sion— Submersion 


OfcrmUa 6 C 825 = 7 0 UE 342 
= 3 Shorn LB 209 


18 0 484 (F B ) 


Reversed 11 0 801=12 I A 23 
= 4 Sar 602 = 9 Ind Jor 
202 (P 0 ) 

Oierruled 14 C 809 (F B ) 


29 C 518 = 29 I A 104 = 4 

Bom BR 537=6 OWN 
017-8 Sar 269 (PC) 


8 C 207— 

Breach of license 

9 C 309- 

Second ajypeal— Question of 
fact 

9 C 377— 

Cchsharer—Stiit for contn 
button 

9 C 528— 

Eitdenee Act S 92 


9 C 791— 

Fndence 4c? S 97 

9 C 919- 

C P C U6S2; Ss 43en<i 44 


29 C 606=6 OWN 674 

(FB) 

18 C 23 = 17 lA 122=5 

Sar 664 (P 0 ) 


14 C 809 = 13 ULJ 83 

(FB) 


-45 C 320 = 44 lA 236 = 
AIR 1917 PC 207 = 9 
LBR 114 = 15 ALJ 825 
— 20 Bom L R 278 = 27 
OBJ 175-22 0 N 257 
= 33 MBJ G48 = 23MB.T 
36 = G BW 797={1918) 
M\\N 300 = 3 PatBW 
185 = 11 Bur B.T 21 = 42 
IC C42 (PC) 


32C 437 = 9 C^^ ^ 30o = 

1 CLJ 155 (FB) 

15 C 145 (FB) 



ib 


THE POINT NOTED INDEX OP OASES [ILR Cat 


10 C 265- 

LtmtlaUon Act S 14 — Apph 
cabthty 

10 C 268- 

Cr P C S 435 
10 C 402- 

Ltmtl than Act Art 138 
10 C 440- 

Limitatton — Suspension of 

10 C 505— 

Inlerogatortes — Fatlure to 
answer loithin time 

10 C 551- 

Cr P C Inferior Crimtnat 
Court 

10 C 1008- 

Pre emption 

11 C 200- 

Pcienue sale — Irregulartty 

11 C 349- 

Crtminal Law — Ptolmg 
—Burl 

11 C 570- 

Bengal Li lUinki lent ytcl 
S 7G 

11 a 582— 

Mortgage by condtlional 

/li’iV 

11 C 733- 

liepresentatiie of n mor tn 
juKJ — ^larrted uo nan 

11 C 784- 

Dtnoiil Acl in c/ 1697) 
Ss C (in(j 9 


Overruled 47 0 300=24 OT/N 
4=54 IC 705=30 O LJ 
455 (F B ) 

12 0 473 (F3 ) 

16 C 630 (FB) 

*25 0 496=2 OWN 269 

(FB) 

18 0 420 (P B ) 

12 0 473 (FB) 

17 0 543 (FB) 

41 0 276=17 OWN 1135 

= 2010 423 

16 0 443 (FB) 

30 0 181=7 OWN 284 

(FB) 

19 0 583 

17 0 488 


14 0 07 (FB) 
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12 C 294- 

C P C (1882) S 295 

14 C 1- 

Bengal Act {Vll of 1880) sale 
—Material irreQulanty 

14 C 26- 

Limtlation 

14 C 60- 

Puhlic nuisance 
14 C 124- 

C P G (1882) S 285. 

14 C 128- 

Or P C —Joinder of charges 

14 C 240- 

C P C ''1882) S 311 
14 C 248- 

Contraet Act, S 7i 
14 C 395- 

Proceedings— Legality of 

14 C 633- 

False charge 

14 C 636- 

Bengal Tenancy Act (!'/// of 
1885) 5 174 

15 C 231— 

Bengal Tenancy ict (I JII of 
1835) — Amount of rent 
annually payable by a 
tenant-^onstntction of 

15 C. 383- 

Dengai Tenancy Act S 174 


Omrulea 14 C 730 (F B ) 

30 C 583 = 7 C\\ N 414 

29 G 73-5 G V. N 621 

(PB) 

95 0 594 = 2 OWN 556 

(FB) 

150 460=12Ind Jur 425 

(PB) 

- — 17 0 531 (PB) 

27 0 839=4 OWN 056 

(PB) 

15 0 488=13 Ind Jar 64 

15 0 392 (FB) 

27 C 839 = 4 OWN 056 

(FB) 

17 0 574 (FB) 

22 0 707 

17 C 489 


22 0 707 (FBJ 
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16 C 121— 

Cr P C S 487 

16 C 148- 

Benami Transaction 

16 C 355- 

C P C (1882) S 244 

16 C 622— 

T P Act — Sale 

16 C 708 (N)- 

Bengal Act iVII of 1876) 
S 78— C7Hje(7isi8>‘62 pro 
prietor 

17 C 33- 

Lnu-^SticceSMon— 

Survivorship 

17 C 160- 

Oo sharers —liutt by 

17 C 398- 

Beveniie sal*— Setting asiAe 

17 C 707- 

Pro S 0 0 Act Sch 2 Art 
^l—Dinages for JorciUe 
cutting and taking away 
of grass 

18 C 234- 

Limitalion Act S 10 — Swr- 
plus sale proceeds — Siiic 
to recoier from coUeetor 

18 C 316- 

Moano Profits suit for — 
Small cause — Secon I Ap* 
peal 

18 C G67- 

Courtfees 


Overruled 16 C 766 (FB) 


Reversed 20 C 296=19 lA 
203 = 6 Sar 224 (PC) 

Overruled 24 C 62 = 1 0 
36 (P B ) 

19 0 623 (PB) 


23 C 87 (P B ) 


25 M 678 = 29 I A 156 = 4 

Bom LR 657-7 OWN 
1 = 12 MLT 299=8 Sar 
236 (PC) 

*26 0 409 = 30 WN 271 


Reversed 21 0 70 = 20 I A 

165 = 6 Sar 856=17 Ind 
Jur 536 (PO) 

Overruled 23 0 884 (F B ) 


20 0 61 (FB) 


—•23 0 891 


23 0 723 (PB) 
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19 C 91— 

R%ndH Law — Inkeritanee — 
Illegtttmate son — Sudra 

19 C 380— 

Forgery. 

19 C 412- 

Mahomedan Law — Wakf — 
Valtdtty 

20 C 379- 

Pariitiort — Onepartyj owning 
stibordinate tnlerest 

20 C 906- 

Lmitation Act, Art 120 

21 C 29- 

Or P G , S 145— fos<«sion 
case— Parties 

21 C 269- 

Ex pftrto Decree 

21 C 539- 

Letlers of Admsntttratton — 
lieiocaiton of 

21 C 697- 

Thndu Lw — Inhertiance. 

21 C 732— 

Tl'il/ — Hindu ui/{— 
tor, jxitcers of, 

21 C 776- 

Iteeord of nghts—Dispute 
atout proposed entry or 
omtssion — Secnd Appeal. 

21 C. 940— 

C.P.C.cf US2,S. 310 (o) 


Ovefr«lea480 643-AIE.1923 
Cal. 820=55 O.W.N. 433 = 
63 I C. 50. 


25 C. 512=10 WN. 255 

(P.B ). 

20 0. 116 (FB). 


24 0 575 = ] O.W.N.40G. 


Ra\0r8ea 24 0 934 = 24 I.A 
7C = 7 Sar 115=1 C W.N. 
387 (P C ). 

Overruled 30 0 155 = 0 0 W.N 
737 (F B ) 


23 C 738 (FB) 


Reversed 27 0 621=27 I A 
10=2 Bom L.R 608=4 
CW.N. 501=7 Sar. 638 
(PC) 

Overruled 400 C50 = 17OWN 
679 = 10 1 0 129 = 17 C.LJ. 
438. 

Rr,Tcrsed 22 0 788 = 22IA.107 
= 6 Sar G03 (PC ) 


Overruled 24 C. 462=1 CW.N. 
214 (F.B ) 


S2 C. 707. 
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22 C. 176- 

Cr. P. C.. Si 195 and 637— 
Want of sanction — Valt~ 
dity of prosecxitiont 

22 C 477- 

Eecord of rights — ‘Dispute 
about proposed entry or 
omission in the record — 
Sicon^ Appeal 

22 C 648- 

Eeceiver, powers and duties 
of 

22 C 669- 

Penal Code, S. 878 

23 C 49- 

Assignee of auctton-purchaser 
— 5«ie by^Limuation. 

23 C. 115— 

C.P.O, s. ^—Decree— 
future moane profits 

23 C. 279— 

Preliminary decree — 

Partition suit. 

23 C 399— 

Appearance. 

23 C. 553 rN)- 

Limitation— Part payment 
of dthl. 

23 C. 641— 

Public Demands Decoiero 
Act. S. 2. 


Overrnled 27 0 839=4 G.W.N 
656 ; 48 0. 867=66 10. 
662 (F B.). 

24 0.462=1 O.W.N. 294 

(FB.). 

28 0 264 = 5 C.WN. 434. 

22C. 10:7(F.B). 

31 0. 681=8 O.W.N 470. 

30 0. 660 = 7 CW.N. 486 

(F.B ). 

29 0. 768=5 O.W.N. 617. 

24 0. 350 = 1 O.W.N 21. 

23 0. C4G. 

29 0. 73 = 6 C.W.N. 621 

(P.B). 



I L R Cal ] OVERBULfeD AND REVERSED fil 

23 C 679— Overruled 2t 0 725=1 OWN’ 


Parliiion — Beienuc paying 
estate 

23 C 682- 

Execution — il/ a r l g aged 
property — So/« of 

23 C 827— 

Second appeal'^Dumissal of 
suit for default of appear 
ance 

24 C 152— 

Bengal Tenancy Act S 60— 
liesumption — Occupancy 
ryoti 

24 C 207- 

Jjandlord and Tenant— Non 
occupancy ryot 

24 C 249- 

Second Appeal— Suit for 
arrears of rent 

24 C 355- 

Execulion — SateahiUty or 

otherictse of occupancy 
holding question nt to 

24 C 355- 

G V C S 4" — idjuitmentof 
decree not reeordedSale 
in exernfjon — Whetherad 
fustmcnt could be pleaded 


374 (FB) 


25 0 703 = 2 OWN 353 

(FB) 


30 C 660=7 OWN 466 

(PD) 


25 0 744 = 2 OWN 680 

(FB) 


41 C 1103 = 19 OLJ 605 

25 I C 662 = 18 OWN 
82B 


27 0 608 


12 0 172=18 OWN 971 

= 27 I C 61=20 CLJ 52 


4 IB, 1929 Cal 374 (PB) 


Revereod (1) 25 0 662 = 2 

OWN Seg (2)27C 936 = 
271 4 123«4CWJ^ 549 
2 Bon) IaB 416 = 7 Ear 

(PX3) 


24 C 589- 

Iltndu /«tir — tdoption 
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24 C 640— 

Parlies lo suii — Addition of 

25 C 405- 

'Htndu Law — Pehgtous en 
dowment — Idol gt/t to 

25 C 603— 

Evidence Act S 92 


25 C 757- 

Arbitralion—C P C (1882) 
S S22 decree under 

25 C 778- 

T P Act b G—Htndnrever 
Stoner — litgJit of 

25 C 781- 

Landlord and Tenant — 
Enhancement of rent 

26 C 130- 

D T Act (T/// of 1895) 
Ss 67 178 (3) and 179— 
Arrears of rent— Interest 
on 

26 C 465- 

ItailtLav— Negligence 

26 C 615- 

Peiijal Tena leu let (I IITcf 
1895) S bS—Ocupancj 
holding Portion of—. 

Irani/erable 


Otrerrnled 35 C 519 = 11 C 
N 350=5 OLS 242=2 
MLT 137 (FB) 

37 0 128=14 OWN 18 = 

310 642=10OLJ 355 


45 0 320=44 lA 236= 

AIR 1917 PO 207 = 9 L 
BE 114 = 15 A EiJ 825 = 
20 Boat LB 278=27 CLJ 
176=22 OWN 257 = 33 
MLJ 648 = 23 MLT 36 = 
6 LW 797-(1918) MW 
N 300 = 3 Pat LW 185 = 
11 Bur LT 21 = 42 10 
642 (PO) 

29 0 167 = 29 I A 51 

= 4 Bom LR 161=12 
MLJ 77=6 OWN 226 
= 8 Sar 154 = 25 PR 1902 
(PO) 

29 0 355 = 6 OWN 395 

(FD) 


32 0 395 = 0 OWN 265 = 

4 OL J 10 


29 0 674 = 6 OWN 433 

(FB) 


Re\or8cd 280 40I = 2SIA 144 
= 5 OWN 41J=3 Dorn 
LB 293=11 MLJ 156= 
8 Sar 33 (P 0 ) 

Overruled 420 172 = 18CWN 
971=27 10 G1=200LJ 
62 



OVERRULED AMD HEVEnSED 
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ILR Caf] 


26 C 727- 

C P c Ss 47 60 0 21 

B 90 92— (C P C 1882 

Sa 214 266 311 ond S12) 

26 C 778- 

Small Came Court — Execu~ 
ho i 

26 C 84j - 

Specif c Relief Act S 42 — 
Proviso 

26 C 937— 

Denjal Tenancu Act {VIII of 
1885) CPC 1832— Won 
ira liferahle Occupancy 
holding— Sale 

27 C 529- 

Appearance 

27 C S40- 

LimitfKion ^ct S 22— 

AppUcability of 

27 C 839— 

Cnntnal Procedure — 7oinl 
(rtnl 

27 C 946- 

SMtsfaehon of the rfe rce — 
Objection to execution tale— 
Whether could be pleaded 

28 C 194- 

Iltniu Ijau — Waintenanee 

28 C 251— 

Crimtnil Pro e^lure—Impn 
sonmenl in default of 
pigment of com/^ia ion 


Ovorrulod 42 C 172 = 18C W N 
971 =27 10 61 = 20 CLJ 
52 


Rorerscd 4 C W N 470 


33 C 1362 


Overruled 42 C 172-18 OWN 
971 = 27 10 61 = 20 OLJ 
52 


340 403=nOWN 829 

=5 OLJ 217=9 ITLT 
123 (PB) 

35 0 619=6 OLJ 242= 

11 OWN 850=2 MLT 
137 


28 I A 257 = 25 M 61 = 3 

Bom LB 610 = 5 OWN 
866 = 11 ULJ 233 = 2 
Wetr 271 = 8 Bar 160 
(PO) 

\IR 192SCal 374 (FB) 


Re^erscxl 48 Cal C13= 25 
C1\N 433 = 63 10 50 

(FD) 

Orermled 30 0 123 = 6 OWN 
793 
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28 C 256— 

Evidence dot S 92 


28 C 289- 

Eoidenee Act S 


28 C 419— 

Jmolvency — Cempetition be 
Itvcen OSleial Assignee and 
judgment creditor attach 
tug property of insolvent 
before vesting order 

29 C 260- 

Sindtt Late — EeUgioii En 
dauiment — Gi/t 

30 C 521— 

Jlindu Lata — ^ tll-^Bequest 
to idol 

30 C 990- 

Lxmitnhon — Vossesston— 
Suit for 


31 C 174- 

Jltnjal Tenancy Aeti} III of 
189G) S •m—Indigo 
Manufaeture of — Hot 
ajricullural pirpose 


Overruled 45 0 SOO^AIR 
1J17PC 207=44 1 A 236 
=9 LBE 114=15 ADJ 
325=20 Bom LE 276= 
27 CLJ 175= 22 OWN 
257 = 33 MI/J 648 = 23 
MLT 36=6LW 797= 
(1918) MWN 300 = 3 Pat 
h W 185=11 Bur LT 21 
=4210 642 (PC) 

45 0 320 = AIE 1917 PC 

207 = 44 I A 236 = 9 11 BE 
114 = 16 ALJ 825 = 20 
Bom BE 278 = 270LJ 
175 = 22 OWN 257=33 
MLJ 648=23 M L J 36 
= 6 liW 797 = (1918) 

M WN 300 = 3 Pat 
185 = 11 Bur LT 21 = 43 
IC 6^2 (PC) 

29 0 428 = 6 OWN 577 

(FB I 


37 0 128=14 OWN 

18 = 3 10 642=10 OLJ 
355 (F B ) 


37 0 128 = 14 OWN 18 

= 3 10 642 = 10 CLJ 

355 

RoTcrsedSlO 329=31 I A 87 
=9 Bom LR 602=11 
OWN 1G4»=5 OLT 334 
= 9MLT 133=17MLJ 
151 = 4 A LJ 329 (PO) 

31 0 718 = 34 I A 133 = 4 

ALJ 497 = COLJ 19 = 11 
C^^ N 794 = 17 M LJ 361 
= 3 MLT 399 = 9 Bom 
LE 750 (PO) 
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ILR Cal] 

31 C 186— 

Bes ludicata — Frobaic fro 
eeedtng 

31 C 433— 

JJvntJu Lrtw — Btdoto— Pottei* 
of. 


32 C 6- 

Prmogentture — Ctutoni 


32 C 749- 
Jies judteaUi 

32 C 948- 

Securtly to Xtepthtfcacf 

33 C 511— 

Ltviitation AU — Adtertfi 

fotsauon 

33 C 1193— 

Bengal Land Beienue Soles 
Act {l6b5)—'Anears of 
Goxernmtni Iteienve sj 
eerttfieate 

\.aUte of 

34 C J63- 

OwArdian— Coniraei of tale 
anl] urchnse — Sj>ecifieper-’ 
formtrnre 

34 C 184- 

Z/jwifaiicn— Vc^/fa;? 


Reversed 33 C 116 — 32 lA 
244«7 Bom LB 876-9 
OWN 938=1CLT 594- 
15MLJ 336 = 2 ALJ 758 
=8Sar 839 (PC) 

— 35 C 413=35 1 A 48=5 
ALJ 184 = 10 Bom LB 
230=12 OWN 393=7 
CLJ 335 = 1SMLJ 100 
= 3 ULT 314 = 14 Bom 
LB 49 (PC) 

3GC 590-6 MLT 81 = 

36 I A 49-19 M L J 239 
= 11 Bom LB 530=9 
CLJ 497 = 13 OWN 681 
=8 ALJ 361=110 754 
(PC) 

Overruled AIR 1928 Cal 777 


34 C 1 = 11 OWN 25*4 

CLJ 428*UILTS68 


Reverfod 36 0 1003 = 36 I A. 
148 = 10 OLJ 284 = 6 
A L J 857 =11 Bom L B 
1234 = 19ML^ 630 = 410 
449=14 OWN 1 (PC). 

38 C 537 = 38 lA 80=8 

ALJ 480=13 CL-J 625 = 
IBBom LsR4l3 = 15CWN 
443 = (19ll) 2 MWN 277 
= 2lMLJ 1148 = 10 10 
272=9 MLT 446 (PC) 

39 C 233 = 39 lA 3 = 

16 CBN. 74 = 9 A T..T 
33-15 CLJ 69 = 14Boro 
LR 5 = (1919)MWJ? 22 
= 21 MLJ 1156=13 LC 
S3l=U MLT 8 (PC) 
Oterruled 42 C. 10CS=2l C L»T 
643=29 IC 629 = 19 C 
W N 849 (FJJ) 
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34 C 358— 

Mulhirart lease— RItnei ol 
rights 


34 C 551— 

Cr P S 47G— Court 
— lleani»9 of 

34 C 753- 

Land Tenure — Dtgioare 
Te lure 


36 C 267- 

Saliretre—Ttighl to collect 

37 C 293— 

iMndlord and Tenant— Pent 
— Acceptance 


37 C 362- 

Deel— Construction 


38 C 789- 

Crimtnnl Proce lure— War 
rant 


Ovarriled45 0 87**AIR 1917 
PC 163 = 44 I A 216 = 15 
AliJ 851 = 20 Bom L 
61=26 OLJ 584 = 22 
WN 201 = 33MLJ 637 
22ULT 356=7 LW 90 
-(1917) MWN 232 = 3 
Pat liW 169 = 42 10 651 
(PC) 

37 0 642=120 bJ 45 = 6 

10 801 = 14 OWN 799 
(FB) 


Reversed 39 0 696 = 39 lA 133 
= 16CWN 482 = 9 AriJ 
162 = 15 OLJ 461 = 14 
Bom LR 445 = 23 U L J 

26=15 ro 2ia=(l912) 

jnVN 425=11 MLT 
337 (PO) 


41 0 289 = 18 0LJ 151 = 

20 10 650=17 OWN 
1195 

Overruled 41 0 493=40 I\ 
223 = 18 OWN 66 -=(1914) 
N 1=190 LJ 95=2G 
MLJ 23 = 21 10 760=1G 
Bom LR 42 = 15 MLT 
G3 (P C ) 


Re\orsod42C 56 = 41 lA 189 = 
AIR 1914 PO 92 = 12 \L 
J 116o = lCBom LR 79G 
= 200LJ 368=18 0^\ N 
1313=27 MLJ 93=1C 
MLT 33S=1 LW 6CG 
= {1914) MWN 079 = 24 
10 290 (PC) 

Overruled 610 1 =\IR 1924 
Cal 1 = 27 0^\ N 857 = 38 
OLJ 77=75 IC 129 
(FB) 


11 QW 
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ILR Cal] 


40 C 108- 

Lxmitatton—Accountt, suit 
jar 


40 C 342- 

Hiudit— AJwnftUon 

40 C 428- 

B T Act i\IIl of 1885)— 
Suit iLithdratLal of — 1/ a 
bar to fresh suit 

42 C 172- 

Bengal Tenanc)/ Act $ l70 
{Z)—Pu chaser of non 
transferable occupant'V 
holding— lit/jhl to mtthe 
deposit 

42 C 294- 

ilorlgage— Personal decree— 
Apphealionforunder 0 34, 
1? G— Limilajion 

44 C 219— 

Calcutta Improvement Act 

44 C 367— 

C P C 623 J? 1— ilr;>eJIole 
Court— Pou ert 

48 C S59_ 

2} T Acts lOG — TT'it/j«fraira/ 

of 

48 C 766- 


Inccrte Tar ^ft— PrcnjiMW 
for trantffT of occ**- 
fvjnci/ t Irthrr 

asstssaUe 


Reversed 44 C 1=AIR 1916 
PC 148=14 KhJ 1199 = 
18 Bom LR 1022 = 24 C 
LJ 509 = 21 OWN 97 = 31 
MliJ 68G=20 MLT 430 
= 6LW 452= (1916) 2 M 
WN 6G5=3GIC 1 (PO) 

Overruled 42 C 1DD8 = 21 C L J 
643 = 29 IC 629=19 
CWN 849 

52 0 894 = AIR 1925 Oil 

845 = 41 CLJ 456 = 29 
CWN 755 = 88 IC G37 
(FB) 

|mpliedl> overruled 30 CWN 
729-AlR 1926 Cal 931= 
43 0LJ 554 = 90 10 303 


Ovetrulcl 52 C 825=A1R 
192'5 Cal 831 = 2) CWN 
678 = 89 10 1 (i B) 


45 C 343 = 22 CWN 1 = 

44 10 770 = 27 CLJ 1 


48 C 138-AIR 1921 C 

31=24 OWN 723 = 58 
IC 806 (FB) 

52 C 894 = AIR 1925 0 

815 = 41 CLJ 45G = 29 
CWN 755 = 83 1C G77 
(FB) 

53 C 34=4 IR 1923 Cat 

029 = 42 CLJ 151 = 29 
CWJv 9G9 = '^9 IC. 997 
(FB) 
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48 C 1089- 

Prestdency Towng Insolvney 
Act S 8 (2) fo). 

49 C 994— 

Proitnctal Small Causes 
Court — Attachment 
poner oj 

53 C 524- 

Inccme tax — Income from 

fisheries 


Overruled AIR 1928 Cal 78G 
(FB) 


52 C 275 = AIE 1925 

Cal 1 = 28 CWN. 1065 
=40 0LJ 199=82 IC 
109 (F B ) 


45 CLJ 323 = 31C^ N 

765 = 102 IC 842= \IR 
1927 Cal 432 (FB) 


Calcutta Weekly Notes 


1 CWN 62- 

TP Act S 63 — ParttUon— 
Transfer durtny 

1 CWN 345- 

Stt 24 0 589 

1 CWN 396- 
Ste 24 C S55 

1 C,WN 694- 

2? T Act — Assianee of decree 
for arrears of rent — Exe 
c 11 t * on application — 

iIJainIaina5t/i(v 

2 CWN 295- 

S«25C 405 

2 CWN 529- 
Ste 25 0 757 (F.B ) 

2 CWN 562- 
s«c2i c 603 (rn) 

2 CWN 591- 

eertifieate—Debt 
arcrtied due since death of 
deceased 

2 CWN 609- 
See 2C 0 4G5 


Overruled 53 0 694=AIR 

1926Cal 714 = 430uJ 233 
= 30 CWN 611 = 95 10 
516 (F B ) 


40 0 462=17 CLJ. 227= 

18 10 689 = 17 N 
376 (F B ) 


36 0 936 = 13 CWN 

966 = 3 I 0 492 = 10 CLJ 
180 (FB) 
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3 CWN 586- 
5e«26C 727 
3 CWN 590- 
See 260 778 
3 CWN 604- 

Landlord and Tenant — Bent 
decree— Execution of 

3 CWN 742- 
See 26 C 937 

3 CWN 781— 

See 26 G 465 

4 CWN 73- 

See 26 C 615 

4 CWN 162- 
See 260 845 

4 CWN 237- 
See 27 0 629 

4 CWN 459- 
See 27 0 640 
4 CWN 541— 

Morl']agn — Decree — Execu 
(ten 

4 CWN 656- 
Seea? C 839 (fcl3) 

4 CWN 665— 

li T 4el— Irt»nrii(ien— O h»- 
ter bi/ lantllorJ 

4 CWN 734- 

Decree/ir arrein cf rent— 
4l(de?i»''e«( o/ (enure m 
ej«*M(iofi 

4 CWN 738- 
See 25 0 615 


Overruled S3 C 566 = 100 WN 
547 = 3 CLJ 470 (FB) 


30 0 599 = 7 CWN 766 

(FB) 


29 C 610 = 6 C.\\ N 702 


2S C 3S2 = 6 C^^ N 474 

(ID) 
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5 CWN 48- 

LcQal Pracitlioner — il/tscon- 
dKCt 

5 CWN. 63- 

Simp/e Mortqagee—Ittoktsof 

5 CWN 326- 
Scc 23 C 289. 

CWN. 351- 
Sec 23 0 25G 

5 CW.N 432- 

Eaumenl — Right o/ uay — 
Oiilr«c<iou— Order lo 

remove 

5 CWN 549- 

Utndn Luo—Mamtenanco - 
D’lujhler-in-latv 

5 CWN 761- 

See 23 C 419 

6 CWN 267- 

See 29 0 260 

6 CWN. 377— 

Landlord and Tenant — D T> 
.lc< — Under ratyaU teaee 
for indefintte pertod — 
Eiectment 

6 CW.N. 914- 

Rent—Rate of— Record of 
rtjhis. 

1 C.W.K ~ 

Sec 30 C. 521. 

7 CW.N. 218- 

Ron-oeeiif\iney ryot— Suit 
for jtotifnion bj/ — Limtla- 


OverruJea 29 C. 890=6 C.W N. 
566 fi’.B ) 


29 0. 1=5 OW.N. 821 

(F.B ). 


31 0 691=8 OW.N. 538 

(F.B ). 


Re^0r8e6S9O 557=6 O.W.N. 
639. 


Overruled 39 0.278 = 14 CLJ. 
407=12 TO. 161 = 16 
0 W.N. 6 (F.B.). 


Rovorsod 32 0. 336 = 1 O.LJ. 
131=9 O.W.N. 610. 


Overruled 31 0. 617 = 8 O.W N. 
446 (F.B ) 
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7 CWN 607- 

C P C S 47 —Objection to 
execution sale — Satts/ae 
iion of decree — Whether 
could he pleaded 

7 CWN 864— 

Sec 30 C 900 

8 C.WN 244- 

Drainage of uater — Defined 
channel — Easement 

8 CWN 381— 

Slay of sale — Venue 
8 CWN 408- 
See 31 0 433 

8 CWN 590- 

Cr P C S HO —I allure to 
publish order under— 
Effect 

9 CWN 34- 

Conlract— Breach of— Co 

sharers — Landlord 

9 CWN 87- 
See 31 0 174 
9 CWN 860- 
See 32 C 948 

9 CWN 909- 

Cr P C S UO—yotice— 
Service of —Condition jre 

ct lent 

10 CWN 499- 

P T Act — Transfer of hold 
tny 

10 CWN 738- 

See S3 C Sll 


OveTtuled AIR 1929 Cal 374 
(PB) 


40 0 458-17 CWN 306 

-18 IC 624=17 OL3 
368 

34 C 1037 = 11 CWN 

1030 = 6 CLJ 298 (PB) 


33C68-2CLJ 241^9 

OWN 104C 


Roversed 35 C S31=S5 I A 
73=12 CWN 249 = 10 
Bom LR 66 = 7 OLJ 139 
= 18 M L-J 43 = 3 MLT 
151 (PC) 


Oierraled 33 C 68 = 2 CLJ 
211=9 CM N 1046 (FB) 


49 C 959= \ 1 R 19?2 Cal 

185 = 68 IC 425 (FB) 
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rcwri 


10 CWN 948- 

See 330 1193 

11 CWN 34- 
See 34 C 163 

11 CWN 83- 

Customand usage —Transfer 
oj occupancy holding 

11 CWN cIxxT — 

Bengal Local Self Ooryern 
ment Act (Z'/7o/ 1885) — 
ultra virea 

11 CWN 294— 

See 34 C 181 
11 CWN 312- 

C P C (1882) S 214 
11 CWN 627- 
See 34 C 358 

11 CWN 668- 
S&s 34 0 55] 

12 CWN 193- 
See 34 G 753 

12 CWN 808— 

Dayabhagtn tvtdou — Btghtt 
of — Gift 10 idol not in 
ez»J/e«<;e 

13 CWN 242- 

Trawfer — Recognized by 

landlord 

13 CWN 454- 
Sec3^>0 2G7 


OFerrulea42C 172=180 WN 
971 = 27 10 61 = 20 0 LJ 
52 

11 CWN 1099 = 6Cr hJ 

319 


12 C 172=180 WN 971 

= 27 10 6l = 20OLJ 52 


lOOLJ '?65 = 37C 128 = 

14 C W N i8=-3IC 642 


Revemd 13 CWN 833=3 
10 661 


39 0 981 = 39 I A 177 

= 16 OWN 812 = 23 
MLJ 206 = 1912 M WN 
1006=14 Bom LB 1063 = 
12 M LT 385 = 16 0 LJ 
620 = 1610 831 = 10ALJ 
462 (BO) 


13 CWN 633- 

S xltforartcirsoj ^eieniie 



CWN] 


OVERROLFD AND nrVEPSru 


G3 


13 CWN 1175— 

n. T Act S 170(3)— Piir- 
thdier oj non Iranf/erable 
cccupancv ftolding— Right 
io make deposit 

15 CWN 1001- 

5««38C 789 

17 CWN 163- 

B T ;le2— Solving purchaw 
of — R«fogiii2iort I j/ Jand^ 
lord — Deposit 

17 CW N 467- 
S«e40C 428 

17 CWN 1025- 

5<e40G 342 

18 CWN 971- 
5«42C 172 

20 CWN 39- 

D T Act— ‘Purchaser of 

oeeupaticy holding — Depo» 
sit by 

20 CWN 168- 


20 CWN 1000- 
See 44 0 3G7 

21 CWN 8- 
Sf^44C 219 

21 CWN 1009- 

ConfiniirtHfe i’/ rtr/ortnanet 
in theatre after I <» rj — 41/ 
Joint Prejnetors — CVnnf 
tioni ef— Legality 


OverruledAIR 1926 Ca^ 934 = 
30 CNYN 729=43 Cl J 
554-96 1C 3G3 


54 C 15 = 30 CWN 729 

= AITl 1926 Cal 934 = 
43 CL J 554 = 96 I C 363 


30 CWN 729=54 0 

15 = AIR 1926 Cnl 934 
= 43 C LJ 554 = 96 1C 
363 fF B ) 

621 A 191 = 3 L 226 = 41 

C IaJ 437 = 30 OWN 531 
= 48MLJ 043 = 27 Bom 
LB. 707 = 23 A LJ 636 = 
7 LLJ 321 = 3 Pat LB 
95 = 1925 MW’ N 418=20 
CrLJ 1059 = 26 I LB 
234=83 1 C S = A 1 B 1925 
PC 130 (PC) 


-41 0 1025=21 CWN. 

1016 = 42 IC 305 = 26 
CLJ 215 
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THE POINT NOTHo INDEX OP OASES 


[CLJ 


12 CLJ 609- 

B T Act — Right to imxA« 
deposit 

15 CLJ 186- 

See 38 C 789 

16 CLJ 548— 

Set. 17 C W N 163 

17 CLJ 103- 

See 40 C 108 

20 CLJ 52— 

See 42 0 172 

22 CLJ 106— 

See 20 0 W N 39 

23 CLJ 333- 

See 20 C W N 100 

23 CL.J 489- 
See44C 307 

24 CLJ. 246- 

See 44 0 219 

26 C.LJ 29— 

See 21 OWN 1009 

30 C L J 102— 

See 24 C IS N 118 
35 CLJ 166- 

CO’shartr dealing in jomt 
property — Qetieral prin 
eijles 

41 CLJ 290- 

Protmcial Tnsoheney Act, 
S 10 (4) 


Overruled 30 C W N 729=AIB 
1926 Cal 934 = 43 CLJ 
= % 10 383 


53 C C94 = AIR 1926 Cal 

714 = 43 OLJ 233 = 30 
OWN 511=95 IC 516 
(FB) 

I> - r 


= 101 10 442«6-I X a 190 
6-20 liSV 263 = 25 A LJ 
021 = 1927 MS\ N 485 = 39 
MLT 6(PO) 



WR3 


OVERKUfcKy ^NO BBVKUSBD 
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44 CLJ 134- 

Calciil'a Police Act S 76 

44 CLJ 427— 

See a** 0 624 
44 CLJ 541- 

Cr P 0 S 276 — Procedure 
in empannelling jur^j 

46 CLJ 160- 
Cr P C S 276 


Weekly 


1 W R 86- 

Oecuparcff Pight'— Trans 

ferahility 

1 WR 272- 

Mortgage — torechsurt 

I W R 339- 

hnhaneement 0/ tent — llej 
r/// 0/1793 S 51 

1 WR (Cr) 17- 

/ vidrvcf — Idn ttjalilily oj 
ui/£i eitdence against 
husband 

1 WR (Mlt)5~ 

Mcsco Prof Is — Dierte not 
ProtiJinj for — t lemhnj 
Court — / 01 rr of 

2 W R (Act X Rulmsil 27— 

/yvinf/ rrf ani Trnani—Pent 
•^VfJurttcn cf—Onni ef 
Ptcv/ 


Overruled A I R 1926 Cal 1121 
= 44 CLJ 138 = 300 WN 
985=97 10 961 (FB) 


550 371= AIR 1928 Cal 

83=470 LJ43 3^0 WN 
221=103 1 0 577 = 29 Cr 
LJ 437 = 10 AICrR 57 
(FB) 

55 0 377=AIB 1928 Cal 

83 = 47 CLJ 43 = 82 0 W 
N 231 = 108 10 577=29 
CrLJ 437=10 AI Cr R 
57 (F B ) 

Reporter 


Orerrulcd 7 W B 628=BL 
R Sup Vol 725 


Rororscd 17 U R 9 


4 PLR 8 = 13 MIA 248 
= 13 WR 11 (PC) 


Oieriulod 6 WR (Cr)2l = B 
L.R Sop VoJ App 11 


Re\orsoil IlcDg LR Sup 935 = 
'JW.n 402 (1 B) 


Orerrulea 7 11 n 165 = CLR 
Sup lol C^t> = 3 lol Jor 
h <5 119 
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THE POINT NOTED INDEJw OP OAgES 


[WR 


2 WR (Civ) 41- 

Uindu Law — Inhcriianct — 
Whole blood and halj blood 

2 WR (Mib) 51— 

Ap 2 eal — Limttaiion 

3 WR 43- 

Iltnau Law — Succession 

3 W R (Civ ) 84- 

GhaUvalee tenure — Mokur 
ratee Istemraree holding 

3 WR(X RulingB) 155- 

lient 8ai< /or— Ici \o / 1859 
S 577 

3 WR 178 

Landlord and Tenant^ 
Item S«««t for— Onus 

3 WR 206- 

Ihndu Law-~Widoxo“^ lie 
marriage 

4 WR 13- 

Utndu Law — 5HCce**ion — 
Dan Ikus 


4 WR (Cr) 15— 

Crutinal Trtal-^Senlence — 
Mitigalion oj — Powers of 
Utgh Court 

5 W R fAct X Rulings) 55- 

lanllorl Occupancy^ 
Trant/e T’—A imindar a 
r^^nsent 

5 W R 253- 

Fir tlUiot fcl (1559) S 5— 
Uou* fJo; nehaier 


Overruled 4 lA 147 = 3 Sar 
724=3 Suthor 411 (rO) 


24 WR 105=16 BIiR 

272 (PJJ) 

4 I A 147 = 3 Sar 724 = 3 

Suther 411 

43 0 332 = 36 1 0 321 


5 WR Aot \ 23‘-BLR 

Sup Vol S64 (FB) 


Reversed 11 WR 10=2BLR 
App 15 


Overruled 19 0 239 (F B ) 


Reversed 10 WR 31 = 12 Ml \ 
448 = 1 BLR 44 = 
2 Bather 169 = 2 Sir 382 

(ro) 

Overruled G WR (Cr ) 7 = 
7 BLR Sup \ol 484 
(FB) 


22 ^\ R (Of ) 22 (r B ) 


Rc\ creed 14 MI \ 1 = CBLR 
630 = 16 WR 2l«2Sutlior 
3j7 = 2Sar G3C (1 C) 



WR] 


ovbbrolEd And blversed 
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5 WR (Civ) 511— 

Relinquishment of portion of 
claim — Suit for alluvial 
land — S/iljtting claim 

6 W R 60— 

Award— Order directing 
filing of Appeal 

6 WR (Ml*) 63— 

Limitation — hxecution — Act 
in furtherance of 

7 W R 357— 

Adoption by widow — Rever 
Stoner— ‘Rights of 

7 WR 409 

Reg 1865— Sa/e /<»r 

flrrtOTs cf rti t 

8 WR (Cr) 61- 

Cnntnal trial— Order for 
forefetlure — Immaterial 
error — Ji<r>idic(ion 

8 W R 507- 

Sale for arrears of Rent — ( del 
\ of 185J) 5 103 

9 WR (Cr) 63- 

Vroeesiex o / — Reiistanee to 
— Citi Court— Punish 
ment 

9 WR 79- 

/ ossession—} iidrnce 

9 W R 87— 

Hindu Latr—Pirtiticn — 

I nden r 

9 W R 334- 

Orml cf (. ertifeatt 


Reversed 9 B L It 150 = I6WB 
6=2 Suthor 442 (PC) 


Overruled 15 WR 9=8 Bom 
LR 316 (FB) 


Reversed 13 MIA 479=5 
BLR 611 = 14 WR 31=2 
NWP HCR 402 = 2 
Suther 351 (PC) 

7 BLR 216 = 14 MIA 

67 (P C) 


10 BLR 139 = 14 

MIA 330=17 WJl 197= 
2 Suther 55i=S 8ar 27 
(PO) 

Overruled 13 \\ R (Cr)66=6 
BLR 100 


Reversed 13 BLR 403 = 21 
\\ R 324 = 3 Sar 365=1 
I A 178 (PC) 

Overruled 10 W R (Or) 43 = 2 
B L R 21 (F B ) 


23 W B 42 (I B ) 


21 W R (Cr) 231*=4 IJi 

in = 5 Sar 721 = 3 Buth 
411 (PC' 

Reierie^l U R 7o«r2 n t »' 
aC) JS3 



HIE ioint-Noted index op oabes tw.fe. 


^0 

9 WR 380- 

Dcclaraiory dectee. 

9 W.R 388— 

Sale trt Execiilto i of decree — 
Ut T/7/ 0/ 1859 Ss 235. 
253, and 285 

9 W.R 469- 

Hindti Laio — U x tin I a 
School. 

9 WR. 590- 

Mesne proDka — Decree for 
posseision — Ij tntolvet 
riglt to iQOsne profits 

10 WR 29- 

Small Cause Court — Mojfustl 
—Jw%*dicUon—Act XI of 
1865 S 6 

10 W.R. 100 - 

Hes judicata— Lstoppel 

10 WR. (Civl 130- 

Spectfc Per/armance—Sutl 
JoT — AUernalive remedy — 
damages 

10 W.R 205- 

Sale oj tenure under Act VJl^ 
of 18G5 

10 W.R 254- 

Rtghlofsuit—igreemenl to 
grant putnee 

10 WR 304— 

lltnl— \rrears oJ — D eeree 
for — U nrejtstered tenant 
—Xolice to 

11 WR (FB) 1- 

.lrI.\A72/o/ 1801 0 P. 0 . 
S 1 1 — Siitt — I.ieeuttori’^ 
pc; retentaine 


Rovorsod 11 WR 77. 


10 BLE 214=17 W.E 

289 = 14 MI A 629 (P.O) 


1 I A 321=14 BLR 

187 = 22 WR 63 = 3 Sar. 
380 (PO) 

11 WR 83 = 2 BLR 

(A C ) 67 


Oyerrulfd 8 B.LR 508 *-17 
W.R 309 (FB). 


X C. 144*2 I V 2S3 

=25 W.R 1 = 11 Mad. Jur. 
108*3 Sar 659 = 3 Sutlior 
313 (PO) 

13 O.WN. 533 = 9 0 LJ. 

443 = 1 10 67 


13 W.R 1 = 1 B LR 77 

(PD) 


RoversoJ 10 W.R 414 


10 WR 194 


11 BLR 119 = 16 WR. 

1B"> (PC) 



WRl 


OVEM^TJIiBD AND RBYEBSED 
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11 WR (FB) 16- 

Coiirt salt — Benaoai pur 
chase — Ejectment 

11 WR lee- 

Ihndti Lav. — Adoption 

11 WR 269- 

htculion — LimttaUon — 
Iransjtr of decree to 
another court 

11 WR 436- 

/ItTtdu Ziaio— Joint /amity 
— Self earned properl!/ 

ll WR 556- 

Landlord and Tenant— ‘Eight 
of occitpancv—'AcguistUon 

o/ 

11 WR 562- 

yict VI of 18G0 (fl C ) Sj t> 
and IQ—Applieaiton for 
ineaiuremenl ^ Colteetor t 
jtiritdielion 

12 WR (FB) 1- 

Late— Joint familg 
^Alienation 

12 W R 3- 

'ilolurraree Jitimrarf# — '* 
Grant 

12 WR 54- 

/Ver«— i' rfCHtion — ItfrtT' 
ilenarij intrr«t— Sal^ of 

12 WR 446- 

/ytfnitJtion Act, An 14I — 
Hindu Lai — II »<?<*!'• — 
'ttitnation 

12 WR. 484- 

ii! a k e *» # ifan Tjnv — Pre 

fnfticn 


Reversed 10 BLR 159=14 
MIA 496 = 18 \VB 157 = 
a Bar 69 (PC ) 

1 A Sup 149 = 19 WR 113 

= 11 BLR 17> = 3 Sar 
i03 (P C ) 

13B LR 16J = 12 W R 97 

(PC) 


20 WB 377 (PC) 


Overruled 17 W R F2 


14 WR 4-6 BLR I 

IPB) 


5 C 148-C lA 88 = 4 

CLR 226 = 4 Par 1 = 3 
Suther 639 = 2 Shorn LR 
212 (PC' 

43 C 332«SGIC 321. 


15 W R 17 = 7 BLR 341 

(FB) 


15 WJl 1 = 8 BLR 358 

(FB) 


Rercrscvl 4 P I*R 1 46 (NM. 
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Tnc POINT NOTED INDEX OP c\SFS 


CWR 


13 WR 164- 

Ltmtalton — Exectiiion — Step 
tn atd 

13 WR 168- ' 

Hindu Law — Adoption — 
Sudras — Oeremonies 

13 WR tCiv) 285- 

Hindii Law Gi/t 

14 WR 25- 

AUenatton pending d lack 
meni — Subsequent remoi'al 
oj allaehment — FffeH 

14 WR 107— 

IsCei irarec ~ Ueantuq of 

14 WR 132- 

Hiniiu La\i — Marriage— ^ 
SjuJ for of 

15 WR 63- 

Lftxo — — llte 
nation — Mcvalle pro 
periy 

15 WR 286- 

Prachce—Onns of proof 
— Plaintiff not proving 
case set up 

16 WR (OC) 16- 

S«7B LR 102 

16 WR 105- 

Hindu L «u —Stndhan— 
Succession 

IGWR 142- 

Ihndu Laip— Succession — 

Ri; 

16 WR 198- 

rraeliee—rreicnvttve rsaht 
— Alternative relief 


Raversed 18 WR 76*=11 B 
LE 23 = 18WR 7G(PO) 


On review 16 W R 112 
Overruled 21 WR 235 = 13 B 
B B 401 (FB) 

14 WR ^16 


20 WR 133 = 12 BLR 

411 (PC) 


43 C 333=36 IC 331 


14 WR 403 


Reyerned 1 0 101 = 2 I A 256 
=24 WR 168 = 3 Rar 623 
=3SutIior 186 (PC) 


10 W B 27 


10 WR 26I = U BLR 

286-16 WR lOj 


23 WR 412" 3 Bir 499 

<P0) 


Ovorrnlol 34 0 6l«*4 OLJ 
437-U OWN 20-1 
MLT 3Cl (PB) 



WR] 


OVERKULED AND REVERSED 
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17 WR. CCr)S- 

AduUerv—Marrtage P« 
sumption as to 

17 WR 31- 

/lr2>i(ra(ton — Power of ippel 
late Court to refer 

18 WR 64- 
Reformatxon in Situ — 

ment 

18 WR 512- 
i?«9isfration^c{ (18GG} S 55 

— Bar of appeal 

19 WR 127- 
See 18 W R 64 

19 WR 351- 

ExteuUon sale tn-^Setting 
aside 

20 WR 154- 

Qha itcalt Tenure— Sueees 
Sion 

20 W R (Cr 1 40- 

Questfons offacl—Beiision 

21 W R 140 (bV- 

Fasement — Bight of wag — 
OnMt 

21 WR 369— 

Sif< 0 / lulni tiojif# 

22 WR tCr)43- 

ieS W/ of 165G S 49— 
Swintnary iriiil 

22 WR.4l\- 

CO'sharrrt—Q 0 V ern nent 
revenue — TatT^nit cf 

23 WR (Cr) 33- 

1/inJu Vaii!ff*janv — 

C^ir^e rn estate 
19 


Overruled 6 0 666 =5 ODR 
697 = 3 Shorn LR (Cr)13 
(PB) 

21 WE 210 = 13 BLR 

266 (F B ) 


14 0 67 (PB) 


12 0 5U 


2 I A 131=23 WR 305 

= 15 BLR 203=3 Bar 
477 = 3 Suthor ISO (PC) 

Reicraod 4 00 lOO 


OTenulod42IO U7=2PL W 
298 

3CLR 655 


14 C 365 = 14 I \ 30 = 3 

«Ur 772 = 11 Ind Jor 275 

30 3CC«10LR 442 = 2 

lod Jur 781(1 B) 


U C 809 (1 B ) 


3C 3W=1 Cr^R. 442=2 

lod Jer 7S4 (IB) 
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THB POINT NOTED INDEX OP OASES 


CBLR 


23 WR 314- 

6 M H C R 310 
23 WR 334- 
S«e I C 1 
25 WR 141- 
Sfe 1 0 359 
Spl No WR 121- 
Htndu Law-^AdopUon 
Gap No WR 120- 
Mnhomednn Law — Gt/t 


O^ecrtiled C C 25Q = 7 OLS 
145 

Revereed 15 BLR 67 — 
2 I A 87=23 WR 208 = 3 
Sar 423 = 3 Sutber 87 
<PC) 


Bengal LA-vf Reports 

1BLR(AC)91— 

See 10 W R Cir 130, 

1BLR(0C)66_ Overruled 6 0 294=4 OLR 

Small Cause Court— Decree 
of Small Cause Court— 

Sutton — IIt<jh Court 

1 BLR (AC)68- 

See 10 WJl 100 

2BLR (FB)73- 
Seell W.R (FB) 1 

2 BLR (AC)125(NH 43 0 332 = 301 0 321 

"Isttmrart,' meantng of 

2 BLR (ACJ 279- 

190 

3 BLR (FB) 15- 

See 12 WJl (FBJ 10 

3 BLR (FB) 31— 

SvfllOW.R (FB)1. 

3 BLR.(App) 78- 
Sfe 11 WJl 602 



BLRl 


OVSRBULBD AND REVERSED 
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3 BLR (AC) 178- 
Stt 11 R 556 

3 B L R (A C) 226- 

See 12 W R. 3 

4 BLR (AC) 15- 

Sec 12 Wil 446 
4 BLR (AC) 139- 
See 12 ^YR 484 

4 BLR (AC) 162- 

See 13 WR 168 

5 BLR 123- 

Sce 13 W R 285 

5 BLR. 652- 

Sce 14 \N R 107 

6 B L R 243- 

SeeliVfVt. 132 

7 BLR 93- 

SeelSWJl 03 

7 BLR 343 (N)- 

See 12 M R 61— 

8 BLR (App) 63- 

See 17 N\ R (Cr)6 
8 BLR 512 (Nj- 

S« 10 w R 22 
11 BLR. 121- 

See ly ^\ 11 351 

ll BLR 266- 

S« IC ^\ R 105 


12 BLR 267 (Note)- 
xr W JL 31 



78 THE POINT NOTED INDEX Ot CASES Hud JuF 

fncllan Jurist. 

2 Ind Jur 283-- 
See 1 A 459 
2 Ind Jur 3Sd^ 

See 1 A 483 
2 lad Jur 679— 

See3C 331 
2 Ind Jur 913— 

See 3 C 333 
4 Ind Jur 178— 

See 4 C 831 

4 Ind Jur 444— 

870 

4 Ind Jur 4S7— 

See 6 C 60 

5 Ind Jur 23— 

See 2 M 140 
5 Ind Jur 188- 
SeeSlI 407 
5 Ind Jur IS"— 

See 3 M 336 
5 Ind Jur 32S— 

See 3 A 713 
5 Ind Jur 482— 

See 4 li 670 

B lad Jur 527— 

See*Tl OOi 

G Ind Jur 293— 

SeeOU 133 

C In^ Jur 317— 

140 



Ind Jur.] 


OVBRTOLKD AHO REVERSED 
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6 Ind Jur 320 — 

Sue 3 A. 816 
6 Ind. Jur. 354— 
SeeSM 139. 

6 Ind Jur 570— 

See 5 M 371 

7 Ind Jur. 91 — 

See S B G50 
7 Ind Jur 102 — 

See 4 A. 414 

7 Ind. Jur 320- 
See 6 A. 17 

7 Ind. Jur. 587— 

See 6 D 496 

8 Ind. Jur 42— 

See 9 0 791 
8 Ind. Jur 134— 

^ See 7 M. 258 

8 Ind. Jur. 376— 

See IOC. 26S 

9 Ind. Jur 70— 

S»4 8 M. 19G. 

10 Ind Jur 34 — 
See 7 A 049 (F.D ) 

It) Ind Jut 
.‘^ eeSA I 

10 Ind Jur. 340— 
See S A. 172 

11 Ind. Jur. I8G— 
See 14 C 12S 
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THE POINT-NOTBD IKDEX OP OASES [Shome L.R. 


12 Ind Jur 455—' 

IIJI 258 

13 Ind Jur 255- 
See 12 U 31G 

13 Ind Jur 256— 

See 12 M 353 
13 Ind Jur 381 — 

See 16 0 855 

Shorne Law Reports 

1 Shome L.R 212— 

See 4 0 831 

2 Shome LR 2— 

See 4 0 283 

2 Shome LR 73 — 

See 4 0 SCO 

2 Shome LR 89— 

See 4 0 550 

2 Shome LR 142— 

See 4 Q 604 

2 Shome LR 254— 

See 6 0 60 

2 Shome LR. 289 - 

See 5 0 612 

3 Shome LR. 102— 

See 5 0 713 

4 Shome LR 96 — 

SeefiO 725. 

4 Shome LR 282- 
See 8 C 207. 
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I LR, Lah ] OVESBULED asd reversed 

All India Reporter, Calcutta. 

(1921) Cal. 58- 
5«e43Cal 1039. 

(1921) Cal 262— 

5e«43Cal 766 
(1921) Cal. 623- 
Su 35 C.LJ. 166 
(1921) Cat 741- 
S««48C 359 
(1922J Cal 311- 
5ee7lIC. 378 
(1923) Cal 176(2)- 
49 0 994 

(1925J Cal 785- 
Sm 41 OLJ 290 
(1926) Cal 819- 
See 53 0 524 
(1927) Cal 242- 
Se« 44 0LJ 541. 

(1927) Cal 787- 
Sm 46 Cl J. 160 

. . I.L.R,, Lahore. 

1 Lah 83— 

^fsjudteata 
1 Lah. 389— 

Contract Act, S 11— Jii,. 
rerresentation by minor as 
to aye. 

3 Lah.2l5- 

judteata 

3 Lah 329 (FB) — 

Presidency roirni Intolvtncy 
4et— llinffii father, Iniol. 

Teney of 


Overruled 8 L 384“A IB 1927 
Lab 239-104 IXl 349 

A I R. 1923 Lah. 009 (F.B ). 


A T.R 1097 r*h 9^0. 


RoieremlAQI A Vl'-OL i*-A I. 

1*0 IM-47 M I.J 
M \V.», 1-U1 
A LJ.uft-nj.iU'ci.i-ui 

fiW. Vt>-V1 II I.. t.ll 

I<1 »ma«yj 
OWH.r9T*-aa l*Ml In 
11*41 1 


II 
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THE POINT-NOTED INDFX OF CASES 


4 Uh 120-- 

Punjcib Mumctpal AeitS 228 
'^Authority 

5 Ltth 36- 

Cr P C 5 662 — Ste&nd 
C/ass Jl/ftffjsjmte— Power 
0 / 

9 tah 628-^ 

hvidence Aet,S 97 — Proof c/ 
tmmedtate and proximate 
cause of dtscoiery of fact 


(PR 

Overruled AIR 1928 Lah 27 


8 h 38«AIE 1927 Lab 

302«2S Or LJ 31G«100 
10 640-28PLR 235 


-AIR 1939 Lab 314=30 
PLR 197 (PB) 


Lahore La*^ Journal 

4 LLJ 344— Overruled 8 L 354«AtR 1937 

Bcejudicatn 2B9«miO 849 

5 LLJ 522- 

See i L 120 

6 LLJ 446- 

See A I R 1921 Lab 337 
S LLJ 381— 

See 97 10 780 
9 LLJ 237— 

See 101 1 0 645 
9 LLJ 393- 
See IDS 1 C 663 
9 LLJ 502- 
See 109 1 0 399 


Punjab Record 

14 PR 1B67— Reversed 1 PR 1872=1 A. 

Act of Slale-^Setiure of pro- Bojjpl 10 (PO) 

rerJv — JuntdicUon of 
A/uninr^l OoifrD. 



OVEBBDI.ED jINjJ BEVEBSED 




■B3 


36 PR 1867— 

Cusiom—Pun]ab^\inli cr 
EamiaDa 

55 PR 1867— 

on judg^ 

menl 

70 PR. 1867— 

Small Cause Court — ferine. 

95 PR 1867— 

Treet^neredttiXru Cu/»* 

i a tor 

82 PR. 1868- 

Clatmparllvdeereed — Pxecu^ 
Uon-~AtT*<xl a g a tn $ * 
elaim not decreed— itatn 
taxnabiUtu 

29 PR. 1869 (Cr)- 

43 PR. 1872— 

Jnrii({io{tcn— SnaU Caui 
Court. 

35 PR 1873- 

J/ahomrJdn Lav' — Dof'ev- 
&ui{ /cr re)(ir»Iicn o 
ecnjugal nghts 


RaveraeS 45 P.S 1576 

Orernded 14 igS9 

29 1879 

lUversed 45 PJj-E. 1905s»9 v 
1901 

Ore iLlrf 31 P.S 7*- / J 
B I9Oo*«0lP\. I " 


72 PR 1873- 

Z/ac arT^tcaUt to Ivnd $ 
Lngluh/cm 

3 PR. 1874- 

a’ll* pn 

5 r.Rl674 (CrJ- 

CYi* i»al inat— SmV»-fp- 
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THE POIKT NOTED INDEX OP CASES 


64 P R 1874- 

Stamp Act — Deed dratoit on 
two paperi 

7 PR 1875 (Cr)- 

Opium Act-^LiCsnsed Cut 
ttvatar consumption by of 
opium oToivn by him 

73 PR 1875- 

Jurtsdteiion — Small Cauu 
Court 

16 PR 1876 (Cr)- 
Penal Code, S 415 
36 PR 1876- 

Z'omtoriaj junsiitctton 

4S?M 1876- 

Restitution of con}ugalrigh,t 
—Mahomedan Lato^ 
Prompt 4o«tr— PajffMKtj 
0/ 

5 PR 1877- 

Penalty — Doclrme 

6SPR 1878— 

Prt emption— PHtont rtta 
t»p«— Piralrp between 

25 PR 1879- 
Oontract Act S 74 

33 PR 1879- 

/unidiction— Smalt Cauie 
Court 

33 PR 1880(Cr>- 

Cr r C — Security proceed 

inyt 


Overruled 26 PJl. 1876 

12 PH 1884 (Or) 

8, 1883 (F B ) 

20 PR 1889 (Or) (PB) 

95 PR 1576 

164 PR 1889 (PS) 

- — 160 PR 1833 (FB) 

—74 PR 1905=137 PLR 
1D06=4PWB 1905 

- — 160 PR 1883 (FB) 

• lUPR 

38 PR lS8!(Cr)CrB) 



OTEBBOLED AMD BEVEBSED 
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PJtJ 

47 PR. 1881— 

Honey patd to saU^y decree 
out of Conrt-^Sttit to 
recover money^-llaintain' 
aMtty 

117 PR 1881- 

Order refuting grant of certi- 
ficaie — Appeal 

37 PR 1882— 

liegttiration—Begtitered and 
tinregisfmd deed — Pno- 
rity 

53 PR 1882 - 

Ciistom— Pj*«jfl5 ' /nfi€n( 
ante 

54 PR 1882- 

ri(n;a6 Lates Aet-^omt 
right of pre errpUon, 

117 PR 1882- 

Ptinjab Lavi ' In the 
order of reltUonthip''^ 
Homing of 

153 PR 1882- 

Hortgage — Consideration — 
Hon'itaynent 

11 PR 1883- 

/JigM of iui(— ravnv«tt( out 
of Court in talitfaetion •/ 
derrte^raynent not «*<t. 
fed to Court— Suit M «- 
rt*rfr rnen^jr /oiJ— C P C. 
US‘52). ^ 25S. 

58 PR 1883- 

llefunl of eertifoation— 
Appeal 


Orernilea 83 P.R 1834 (F B ) 


103 PR 1858 (FB) 


115 PB 1800 (FB) 


14 IC 71=177 P.WJl. 

iou«S2PA vna. 


01 PJl 1001 = 103 P.LB 

lOOl(FB) 


74 PR 19CG=1S7PLJJ 

100C = 4 P.WJB. 1006 


53 PJl 1916=51 r.WJl 

191G = 53 r.R 1016 = 33 
IC 474 

63 PJl 1584 (Fi). 


1C3 VM Ic^^S (FJJJ 
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•rnE Point sbiBO index op oases 


[PR 


70 PR 1883 (N)— 

Hindu Lav}— Mortgage of 
anc«slra( property by some 
ineinbsTt 

102 PR 1883- 

Beotslralion Act S 60 — 
Ue( 7 isfcred and unregtster 
ed sale 

159 PR 1883- 

2?ejis(»-ation Act (1877) 
S &0—BegisUred and nn 
registered deed 

194 PR 1883- 

Legal Pracuuoners—S u 1 1 
against barrister 

27 P R 1884 (Cr)- 

Penil Codt'—S Q95 

115 PR 18S4_ 

Ce irt fee 

145 PR 1884- 

lunjab Laus Act-~Intol 
veney proceeding under 
nature of 

161 PR 1884— 

Punjab Tenoncy i cl S 2— 
Lnhancernerit of rent — 
Suit Jot 

19 PR 1885- 

Lmitation dc£— S i m p Z e 
fiioriya^e 

64 PR 1886- 

Pre emption — Competency 
of suit 

93 PR 1886- 

I iinja^ Latcs ^c£ b 40— 
Scoj < oj 


Reversed I PR 1688=16 0 
70*=UIA 187=5 Bar 84 
= 11 Ind Jur 435 (PO) 


Overruled 116 PR 1890 (FB) 


116 PR 1800 (FB) 


19 PR 1906 = 106 PLR 

190B=105PWR 1906 


10 PR 1918 

R l910(Or)=44 10 330 
= 160 PLR 1917 (FB) 

109 PR 1912=13GPWR 

1919 = 16 10 46S 


75 PR 1905-193 PLR 

1905 = 95 P\\ R 190j 


9 PR 188G(FD) 


112 PR. 1890 fFB) 


• S9PR 1905 = 17 PLR 

lOOG 


1531 R 1888(1 B) 



P.R.] 


OVBimOLED AMD HBVERSED 


87 


126 PR I886-. 

Small Cause Court — Remand 
order 

8 PR 1887— 

for T’o/jm 

tion 

31 PR 1887 (FB)- 

ExecuUng Court — Decree 

bevond peeuniarf/ junsdie 
Uon of Court 

56 PR 1887- 

Josnt r^niricu— SHce<iiion 

57 PR 1888- 

Mortgage—LsmxtaUon 

134 PR 1888- 

Arh\trat%on 

145 PR 1888- 
Rts judieata 

151 PR 1888- 

Mortgige^LmWxUon 
191 PR 1888- 

r^Tiygn judgment — ShiI on 

83 PR 1889^ 

GwJriMntlii; — Vn-erUfei 
j\ vert cf 

94 P.R 1689- 

/Warjfcrv Suil — to 
Ct'set ii—''^utttsetts*dts\. 

206 PR 1889 (Ni— 

— 7n* rrfj tiiiif— 


Overruled 85PE 1895 (FB) 


HOPE 1888 (FB) 


9 PR 1901=1PLR 1901 

(FB) 


109 PR 1891 (F.B) 


147 PR 1899 


51 PR 1899 (FB) 


20 PR 1331 (FB) 


— ji 2 rn.mo (fb) 


Rercriod 21 I.\ 171*=22C S'’2 
“4 RAJ 2G7 = GS»r 003 
-112PR 1S3I (PC) 

Oretralel 73 PR lS30(Fn) 


31 P.R 1532 fF.B). 


RfTT»»-!llC C"!! I \ 237 •» 
4 *^»r 5!i3“R. A J gj 

(PCJ 



S6 THE tOlNT n6tE1> INDEX OF OASES [i* R 


70 PR 1883 (N)— 

Hmdti Law — Mortgage of 
ancestral property by some 
members 

102 PR 1883- 

Begislration Act S 50— 
Itegislered and unregister 
ed sale 

159 P R 1883— 

Itejisttalion Act (1877) 

S SO — Registered and tm 
regisltred deed 

194 PR 1883- 

Legat PraettUaners'^S u 1 1 
against barrister 

27 P.R 1884 (Cr)- 
P«nal Code— S 235 

IIS PR 1884- 
Court fee 

145 PR 1884- 

Pwnjai Laus Act— Insol 
lency proceeding under, 
nature of 

161 PR 1884- 

pttnjah Tenancy Act S 3 — 
Lnhaneement of rent — 
Suit for 

19 PR 1885- 

i^imt(a(ion Act — 8»fnpl< 
mortgage 

64 PR. 1886- 

Pre emption — Compeleney 
oj «ui( 

93 PR 1886- 

I itngab Zxitfi Act S 40— 
Scoi e of 


Revarsea 1 PR 1883=15 0 
70=14 1 A 187=5 Sar 84 
= 11 Ind Jur 436 (PO) 


Overruled 116 PE 1890 (PB) 


115 PR 1890 (PB) 


19 PR 1906=106 PLK 

1908-106PWR 1905 


lOPR 191B(Or) = ir'W 

R 191B(Or) = 41 10 330 
= 160 PLR 1917 (PB) 

109 rB1912=130rWE 

1912 = 16 1 0 463 


76 PE 1905=193 PER 

1906 = 96 F M R 1905 


9 P R 1880 (F B) 


112 I' R. 1890 (PB) 


SOPR 1905=17 PL 11 

1900 


1631 It 188S(1 B) 



P.R.] 


OVBhTlDLED AMD BEVEBSED 


£7 


126 PR. 1886- 

Small CauseCoiirt — Remand 
order 

8 PR 1887— 

Suit for partition — Valua 
lion 

31 PR 1887 (FB)- 

ExecutiiiQ Court — Decree 

bcvonti pecuniary jurtidtc 
tion of Court 

56 PR. 1887- 

Jotnl Tenancy — Sueeetiion 

57 PR. 1888- 

ilorlya^e-^Lmitation 

134 PR 1888- 

Arlitralion 


Orenuled 85 PJl. I89j 

110 PP. 

(t 

103 rn 1831 (F.B) 

M7PE 

2lP.n ' 


146 PR 1888- 

Res judicata 


20 PE fFp, 


151 PR 1888- 

Mortyije^Lmitition 




191 P R 1888- 

I'cr^ign judgment — Suit on 

83 PR 1889- 

Ouardianihij ^Vneertifed 
yiiirdnn, j'oir/rt of. 




94 P.R 1889- 

Pret/irMcry Suit—^Rijht to 
fJ^jri jv— ^Ktl farifaVni 


5* PJ. O'.IJ ), 


206 PR 1889 (Ni- 

/» / r« n — /«* 'I'rr f *1 
/rTf/fclifitj 


'''^Iic c-n 

\vl" 
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THE POINT NOTED INDEX Op OABES 


[PR 


10 PR 1890- 

Jjimtlation Acl — Smt to set 
osifie Sale — Sonless pro 
prtelor 

76 PR 1890— 

Exeeutton sals — tr 
regularity'^ 

104 PR 1890— 

Ptnjab Teno.ney del — 

Tenancy — Breach of condt 
lions 

115 PR 1890 (FB)— 

^e^islpatton Act S 60 — 
iiegislered and unregistered 
deeds— Priority 

160 PR 1890- 

JurtsdsettQn~-*Civil and Re 
venue Courts 

63 PR 1891- 

8uiti Valuation Act $ 8 

89 PR. 1891 (FB)_ 

Remand order — Appeal 

125 PR 1892- 

Reviston oj order — Setting 
aside ox parto decree 

126 P R 1 892— 

Limilatipn Jet 4rt 162X71(6) 
— Oonjpromi*e decree — 

Time fixed Jor exeeutton 

141 PR 1892- 

Irtm>lQl>on Acl— CH»ldle$» 

proprietor — ^llicnntion by 
—Suit by —Heirs /or pos 
session 

13 PR. 1893- 

Punjab Lavs Act S 12— 
ConJtrwetiort 


Ororruled 18 PE 1895 


-4QPR 1910=211 PtiE 
1910«6 10 713=63 PW 
B 1910 


17 PE 1892=8 0 432= 

9 I A 8 = 6 Ind Jar 201 


5G PR 1900=26 PLIl 

1900 


67 PR 1691 


IIR 1926 Lab 376=06 

10 890=7 L. 590=27 P 
LR COS (PB) 

-3 PR 1903=12 PWR 

1008 = 06 P LJt. 190S(F3 ) 

60P.R 1897 (PC) 


C5PR 1897 (FD) 


18 PR 1695 (PC). 


87 PR 1891 (PC) 



PR] 


OVERRULED ARD REVERSED 


89 


49 PR 1893— 

CPC (1882) S 52i-Court 
enquiry by 

52 PR 1894— 

Leqal Practtltoner — Suit 

againit pleader /or teeotery 
back fee 

68 PR 1894— 

Qiji o/ occupancy right — 
lieverttoners tutt by 

105 PR 1894- 

Punjab Tenancy Act — Ala 

Lambardar 

118 PR 1894- 

Punjai Land Pexenue Act^ 
Jurttdiehon c/Civit Court 

132 PR 1894- 

Suiti 1 S II 

23 PR 1895- 

Jtirtt Uetion—Fjectment tutt 
— \U Tjamb^xrdar 

77 PR 1895- 

C P, C. S 615— V<v^e of 
en/arcerient ej te unly /or 
\tr/oimante *'/ 
dtctte 

106 PR. 1895 (FB)_ 

Vuifi 1 let S 8 

56 PR 1896- 

a^trr At rtf 

55 PR 1597— 

VuU /rr ir-t'Ta’ V rr‘pfrlt 
a aittjj ad i‘rd — 

a 
it 


Orcrniled 2lpR 1898 (FB.) 


49 PR 1905 = 106 PLR 

1906 = 105 P WR 1903 


69 P R 1900 


101 PR 1991-15PLR 

1901 (1> B) 


51 PR 1897 (FB) 


■6 L lP5-Ain 1920 Ub 
290=88 10 72 (FB) 


101 PR 1901=15 PUR. 

1901 (5 R ) 


100 PR 1906 = 1 PLR 

1907- 122 P.\S TL 1900. 


7 U 670= \1R. 1926 Uli 

376 = 95 IC £90 = 27 
PLU COOd.B) 

‘50 PR. 1903-19 PUR. 


^71 PJl POl 





so THE POINT noted INDEt OT OA6EB [PR 


60 P R 1897 (F B )— 

Suit dismissed Jor default — • 
Appeal 

21 PR 1898 (FB)— 

C P C S 525 — AppUcation 
under — J^rtsdrelton of 
Court 

23 PR 1898— 

C P C S 622 — Revision—^ 
Second appUcationfor 

43 PR 1898— 

CPC (1882) S 136— Order 
— Appeal 

64 PR 1898— 

P«n;o6 Tenancy Act-~Dts 
possessed tenant suit by— 
C(Vt2 Court— LimUatton 

88 PR 1898— 

Pre empiioti decree— Fixing 
time for payuent 

92 PR 1900— 

Appeal in pre empltvn tint 
—Court Jets 

103 PR 1900— 

Custom — Succtision 

13 PR 1901- 

Oourt fees—Def ete^cy of 
stamp— Chief Court— 

Interference 

35 PR 1901— 

Swift rafxafion ^ef (l887) 

S 11 

71 PR 1901- 

X,»mifaf»o« Aet—Petmioner 
—Adoption not set aside 
tctlhin lime — 7/ owijjiw* 
bars t»if for possession 


Overrulea 121 PE 1907=61 
PWE 1907 


84PE 1901 = 112 PDR 

1901 (FB) 


54 PR 1901=45 PLR 

1901 (PB) 


121PR 1907 = 61 PWR 

1907 


90 PB 1918=4810 8= 

AIR 1927 Uh 462 (r.B) 


48 PR 1905=104 PBR 

1906=11 PWE 1906 


—76 PR 1917=240 PLR 
1913=141 PWE 1913 = 
18 10 453 


134 PE 1907=74 

PLR 1908=85 PWa 
1907 

— — 109PR 1912 = 136PWR 
1912 = 15 10 463 


GL 105=ATR 1925Lftfi 

200 = 88 I 0 72 


81PR 19U=203PLR 

1914 = 101 PWE 1914- 
23 10 429 (PB) 



PR] 


OVERRULED AND REVERSED 




111 PR 1901- 

Pimjab Lands Act S a 2 (a) 
20 PR 1902— 

Adoption — Suit for declara 
lion of of 

adoption— Additional pra 
yer for pojiejjion — Lim% 
talion 

23 PR 1902- 

Sonfci* proprietor— Gift hy 
by reoersioner 

63 PR 1902- 

Gourt ftn — Suits ialuation 
ict Ss 8 and 9 

83 (I) P R 1902- 

^rrMf-o P c (1682) — 

St 102 101 6e8 (8) 

25 PR 1903- 

Limitation let Art 10 
-Second t'tndee pre tmp* 
tion suit dffamtt 

24 PR 1903 (Cr)- 
Cr r 0 s 137— 

person tneantny of 

68 PR 1903- 

Suit far paisestian against 
atfcTiir;! 191 — Limtatton 

23 PR 1904- 

Zfimtiiri n iri 91 

88 PR 1904- 

C 1 C S 2j7 1 — 

terrf^enl f r utit^ae <p»i 
of judjlrrrl Jr’4 

13 PR 1905 (Cr)~ 
r^^alCtvJr 4U 


Oterniled 94 PJl 1904«103 
P L E 1904 (F B ) 

81 PE 1914 = 203PLR 

194 = 104 PWR 1914 = 25 
IC 429 


5G PR 1903=93 PLB 

1903 (F B ) 


Ill PR 1913 = 23 PLB 

J9H = 22 10 503 = 223 

PWR 1913 

121 r R 1907 = 11 PWR 

1907 (F B ) 


31 PH 1913=29 r\S R 

1913 = IC 10 967=275 
P LR. 1912 


•G PR 1911=30 PWR 
191l{Cr)"153PLR 1911 
= 1010 178 


81 PR 1914 = 203 PLR 

1914 = 101 r\\ R. 1314- 
25 I 0 429 

160 PUIL 1912-lC 10 

617-231 r\\ R 1912. 


29 I IL 19''S-C| PL.U 

n07-*,l I \N R 1907 
(Fin 


— 12 PR. 19*0 (Cf)-54 
I LJl I'^OT 
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THE POINT-NOTED INDEX OF OASES 


[PR 


17 P.R 1905- 

Pre’empiton — Bight of 

33 P.R 1905 (CrO- 

Cr P C , S 437 — Apphca* 
bthtj/ 

88 PR 1905- 

Lmitalior. Act (1877), Art 
10 

51 P.R. 1906- 

Cuatom — Siieceaston 

106 PR 1907— 

Ltmitation — Trans/erec/rom 
tendee — SwU by pre- 
emplor 

124 PR 1907- 

Condtliorts o/ txerciUo/rtghl 
of pTftmpUon 

74 PR 1908- 
Contract icl, S 30 

8 PR. 1910- 

Punjab Land Beienue Act. 
(1687), S 103 

9 PR. 1910- 

Jiirtsdiclion^Civil Court- 
Occupancy tenant — Slort- 
gage by- 

16 P.R. 1910- 

O.P.C.O 21.^ Salts 
faction out of Court 

73 PR 1910- 

Ptinjab Land Beienue Act, 
(1837) **> 45 — Declaratory 
suit hj 'Jenant— Civil 
Court, jurndielion c/. 


Owrruled 74 P.R 1908=137 
P.LR 1906=4 PW.R 1906 

6 PR 1911 (Or) =30 

PWJl lyn iCi.)^ 
163 PLR 1911 = 10 I.O 
178 

49 PR 1908=03 PLR. 

1908=1 P WE 1908 


3L 362 -AIR 1922 Lab 

433=68 10.858 


31 P.R 1913=28 PWR 

1913=18 10 70=61 

PLR 1913 


90 PE 1909=159 PWR 

1909=4 10 179=147 P. 
LR 1909 


79 PR 1908 = 130 PWR 

1908 (F.D) 


28 PR 1913=10 PLR. 

1013 = 18 10 907=276 

PLR 1912 


■32 PR 1913=63 P.LR 
3911S58IO CO 


3 L 3I9=AI.R 1922 Lab 

428 -07 10 693 (F.D). 


-58 PLR 1917=68 PR 
1016 = 08 P.LR 1017 
= 74 PWR 1010=32 10 

154 . 



OVERRtJLED AMD REVERSED 


pLr .3 

87 PR 1911— 

Funjah Vre-emplton Act 
(1905) S 14 

82 PR 1912- 

Stilt /or pre etniJtton— Start 
tnQpoxnlel /imitatroa 
62 PR 1913— 

Land— lie saU—Smt against 
vendees 

103 PR 1913- 

C/am /or u>ori done and 
mattnafi i « p f 1 1 e d — 
Lmtlation jot suit 

42 PR 19J4 

Snxtlor deelaraUon of saus 
/action of dtcrtt—S 47 
0 r C« »/ lar 

21 PR 1918- 

CouTt leet iei S 11 

8 PR 1919- 

I re e piion Uairer «/ 
lUght 

Punjab Law 
47 PLR 1901- 

S»S5 1 n 19D1 

137 PLR 1901- 

13 1 n 1901 

n PLR 1902 - 

Sm 201 U nw 

IS PLR 1902- 
‘:clll I 31 I'Ol 

27 PLR 701- 
V# >T rc 
2S PLR 507 

SrflOtlC^ 


9 S 

Oterrulo^ 60 PB 1913=53 
PLJl 1913='?2 PWR 
I913«»18I0 S6 

79 PR 1913«110PLR 

1913«=19 10 239=59 

PWR 87 

• AIR 192iUh 572(FB) 


2L 376=AIR 1922 Lab 

198 = 66 10 376 


— 3L aiO=\IR 1922 Lab 
42S« 67 I C 593 (FB) 


6 L 1925 Ub 

200 = 83 1 C 73 11 B) 


GL 213-\1B I925tAb 

3v-9-?J I*J JS5«0L213 
= b6 IC I033-2C PL.R 

no 

Reporter 



94 THB tOlNl NOTEb INDEX OP OASEB [P L R. 

28 PLR 1902- 
See 23 PR 1902 

29 PLR 224— 

See 105 I C 663 

29 PLR 679— 

See 9 L 62r 

74 PLR 1903— 

See 25 P R 1903 

13 PLR 1904— 

See 08 P R 1903 

20 PLR 1904- 

5ce24PR 1903 (Cr) 

43 PLR 1905- 
Sm17PR 1005 

81 PLR 1905- 

SeelSPB 1905 <Cr) 

149 PLR 1905— 

See 33 r R 1905 (Cr ) 

179 PLR 1905- 
See “8 P R 1905 

124 PLR 1906— 

SeeDl PR 1900 

3 P L R 1907— 

See 124 PR 1907 

75 P UR 19Q5— 

See 106 P R 1907 

9 PLR 1910- 
5«DrH 1910 
62 PLR 1910- 
S«1CPR 1910 



P.LR] OVERRULED aHD BEVEUSFD 

144 PLR 1910— 


95 


5«73PR 1910 

165 PLR 1910- 
S«8 PR 1910 

214 PLR 1910- 

Smts Vaiualton Act S 11 
214 PLR 1911— 

lieUnquiihment oj revertion 
ary — Regitlration 

219 PLR 1912- 
SwSaPR 1912 

85 PLR 1913- 
S«62rR 1913 

330 PLR 1913- 

l ireuticn-^Suxt t) Afclarf 
that Jecrce cannot It ext 
cutt4—Vaintainahtt$ly 

81 PLR 1914- 
S«103PR 1913 

234 PLR 1914- 
S«42 PR 19H 

12 PLR 1915- 

c/ Prrer 
ll■>♦^ary ttjhls—Pf/ii ra 
It 

52 PLR 1919- 
V^RPR 1*119 

29 PLR. G79- 
9 L C2C 


Oyerruled CL lOa = A 1 R 1925 
Lah 290 = 8310 72 (FB) 

CL 87 = AIR 1925 Lah 

341=7LLJ 133 = 83 IC 
650=20 PLR 217 


3L 319»\IR 1922 Uh 

42S»C7 IC 693 


-63 I C 650-AIR 1925 
Uh 3II-C L.67-7 LLJ 
1S3 



96 THE POINT-NOTED INDEX OP CAPES 

Punjab Weekly Reporter. 

44 P.W.R. 1905- 
Sec 17 PR 1905. 


113 PWR. 1905— 

SeeSSP.R 1905 
78 P.WR 1906- 
SeeSlPR 1906. 
48 PWR 1907- 
Sce 121 PR 1907 

57 PWR 1907- 

99 PWR 1907— 
Sw 100 P R 1907. 

6 PWR 1910- 

Sec8rR 1910 

7 P.W.R 1910- 

See 9 PR 1910 
18 P.WR 1910- 
See 16 P.R 1910. 

103 
135 

245 P.W jv *911— 
See 87 P.R. 1911. 
219 P.WR. 1912— 
See 82 P.R. 1912, 

89 P.W.R 1913- 
See 02 P.R 1913. 


p’^^isoe- 

See |l P.R 1900 


[P.W.R. 



AIR Lah] OVEnnCLED AND BBVPRSED 


9? 


190 PWR 1913- 
S«1913PLR 330 
79 PWR 1914- 
Set 42 P R 1914 
18 PWR 1915- 
See 12 P LR 1915 
51 PWR 1920- 

Ste I L 389 


All India Reporter Lahore 
(1921) Uh 271- 
A LLJ 311 
(1923) Uhl FB)- 
Sm 3 L 329 (F C ) 

(1921) Uh 80- 
Sf A I. 120 
(1924) Uh 169- 
Sre 4 L 42s 

(1924) Uh 192(1)- 
*J«4li 432 
(1924) Uh 337- 

Ue iitran n Id S 17 (2) 


(1927) Uh 449— 
lOI I C M5 
(1927) Uh 451 — 
Itvtl C '*'7 
(192S Uh 46 
vw 10 M C *‘'9 


OirmsW \ I n. 1926 P C 94 - 
1 ON\ N C31-(19.6) M 
\\ S C02-2I \.LJ S07- 
4ICLJ 97-2IL.W 395- 
53 J \ 211-29 Boa LR 
13T2-31C\\N 125-fil 
MLJ 7^'.-23 PL-R 10 
-OSJC 5^«-7rLT CCl 
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THE POINT NOTED INDEZ OP OA'^ES [ILR.Mad 


(1928) Lah 60- 
SfffllOS 10 653 

(1928) Uh 308- 
8e<} 9 L 620 

(1929; Lah 638— 
780 


1 L.R. Madras 


1 M 49- 

Rent Rtcovery Act-^AiStgneo 
of leasee 

1 M 277- 

Cr 7> C S 33 

2 M 140- 

Or P C S Hi ‘^Ordcr under 
— Right of suit 

2 M 336- 

Subcrdinate Jtidge^Pouers 
of 

2 M 407— 

Sint on foreign judgment 

3 M 68— 

Arbitration 


OrerniWSM 394 (FD) 


-10 M IG5=2 Weir 26 
(FB) 


-42 M 274=25 SILT 39= 
36MLJ 79=11919) MW 
N 40=4910 633=9 LW 
208 

-5 M 222=6 InO Jur 4GG 
(FB) 


39 51 773 (F B ) 

27 M 255=14 54 L.J 

356 (F B ) 


3 M 370- 

llindu Late — Joint famtly — 
Powers of father 

4 M 220— 

C V C , O R D9 
S220 Xcn///p/1869)— 
Clamunder registered as 
a suit 


RovoraoJ 6 M I**9 lA J23 
130LRlC9 = 48fiT 354« 
6 Ind Jur 486*=6 Shomo 
LR 67 

OTOrrutod AIR 1927 Mad 977 
= 60M 857“63 M LJ 637 
«30ML.T 417-»2C L \\ 
639»(1927) M \\ N 8C3" 
IQG 10 GIG 


5 M 54— Ro\er8od7M 6G*»7 Ind Jur 

Z/ellers Patent—lUgh Court 627. 

—JiiTisdietion of — Sale of 
land outside iUT\tdte{%on 



ILR, Mad] OVERRULED AHD Bl^VEBSBD 


5 M 73- 

Heoiitration ict, S. 50— 
Prtortly — 

5 M 133- 

Ilindu Law joint famtly — 
Decree agatnil one co par- 
cener 

5 M 139- 

Hejtslralton Act, S. SO — 

Pnortly — Notice 

5 M 371— 

/Jent Decorery Act— Sale of 
(enant'i tntereit 

5 M 377- 

Iletenue tngutry — rower to 
itiiit mmtn'ifli — Ditobe- 
ditnee to 

G M 60- 

Armt ict S i—Ftre am— 
Ten 

C M 119- 

Uet m firjfj 

6 M 355 - 

rirceixrr — lltfutal 
— 

7 M 3 (FB)- 

CMjJrt-i — J.jwrria/i r/ 

7 M 220- 

De-tft rf ytlJo-e .V*.*-**.** 
— ? — /ninfra'-/ 

rr'/viJf —Ml/ of 

7 M. 255- 

Ir 

ifJiuee* t' *"1 * *iV— 


§9 

Orermled 16 U H8«3 M.LJ. 
64 (FJl ). 


7 M 295 (FB). 


16 U. 148=3 M.LJ. 54 

(FB). 


7 M 31 = 7 Ind. Jor. 524 

(FB) 


^7M. 197=1 Weir 90 (F.B). 


21 M 8C0=I W'tit C59 

(F B ). 


25 M. 300 = 12 MLJ. 123 

IF.B). 


10 M. 179 (FB). 


.?0C S(96-191.\ 213 = 6 
‘^r 231 trx:' 


M. *76 (F.13 ^ 


2* '• H‘-' y *-* 52 

II 1 



THE POINT-NOIBD INOEt OP OASES [ILR., Ma^. 


lOO 

7 M. 262— 

Rent Recovery Act, "Tenant" 

7 M. 423- 

Bds jadicata — Redemption 
suit 

8 M 97- 

Insolvency 

8 M 196- 

Rent Recovery Act, S. 1 — 
Tenant 

6M 169- 

Rtndn Law -’i/arrtaffe—^ 
Vejradaiion-^Deat/i o/ 
husband while out caste— 
Suit by husband (0 recover 
husband's estate. 

8 M, 336— 

Cr P. C , Ss. 435 and 437— 
Mis^apprecfation of evi- 
dence— Further efiqutry, 
order for. 

8M 415- 

t^lalahar Tenures— Kanom — 
Janmis nyhls 

8 M 496— 

Rc 8 judicata — Power of one 

r ^ person lorepresent others— 
Lasts of.' 

8 M 478- 

Re« judicata— 
suit 

IOM.22— 

/yif'iiMfian — O^i/rf(0/f0>i lo 

' tTreution 

10 M 210- 

(lyOS), 5 6— 

At't lieahtltlM 


Orarrulea 27 M 405=14 

M.LJ, 81 (P.I3.). 

26 M. 300=12 MLJ 138 

(P.B.). 


13U. 160(PB.). 


-27 M. 465=14 Mt/J. 81 
(P.B). 


20 U. h 3. 200 = 23 1 0. 

C97=16MLT.I07={13U) 

il W.N. 376. 


.14 M SSl=l UL3. SIS 
=2 Woir 567 (FD). 


25 SI 300=12 M.LJ. 128 

(FB). 


51 M. 128=A.rK 1923 

SIbO 77-54 SI.BJ. 8=27 
1.17.210 = 40 SI. 23 = 107 
1 0. 025. 

25 SI 3C0=12 SIBJ. 128 

(F.B.). 


.28 M. 50=14 M.BJ 401. 


31 SI. 605-7 .M IT. 132 = 

5 1.0 881-20.111.3. 233 


iLk Msai 
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10 M 229- 

J?ent recovery Id VII oj 
18G5 S 12— r<nonl9 

trifflning o/ 

10 M 2S5- 

Penal Code S 37B— Corllv 
— Uorai/e rroperty 

10 M 289- 

^s$i( 7 nMent of actionable 
claim 

11 M 153- 

Money due on a ttmpte 
pledge mlhout fossession 
ofinotable jiro;5<i't|/— S«*l 
for monev-~Lmttation 

II M 258- 

Htndu WtU’^Comlrtieiton 

11 M 290- 

Promttsory note — Assign 
mentof 

12 M 316— 

Limitalton Act (1908) Art 
134 

12 M 353- 

Perfiiancit tenoncy— Plea of 
as defence to ejectment 
suit — Peaionailc noltce 

to quit 

12 M 439- 

L\3 peodons — Decree on com 
/promise 

12 M 479- 

Seternl defendants — Exeeu 
tion aoaitist some defend 
an(s — Lmitation 


Oyornilod 27 M 4G5 


27M 631 = 1 Weir417 = 14 

MLJ 166 (FB) 


13 M 225 (F£) 


27 M 628=13 MLJ 446 

(FB) 


23 C C70«23 I A 87=S 

MLJ 76=7 Sir 13 (PC) 

24 U 654 (666) 


25 M 99 = 11 MLJ 823 

(FB) 


82 1 0 956=AIE 1924 

Mad 904=20LW 433 = 
(1921) M WN 830 


29 M 426=1 MLT 145 = 

16 MLJ 372 (PB) 


26 M 91 (FB) 
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THE POINT NOTED INDEX OP OASES fl LR Mad! 


12 M 481— 

Jiecovery Act — 5hiI to 
enforce execuUon ofmucht 
Ilka »f» Civil Court tfhes 

13 M 83- 

Conlract Act S 23 — Jl/ar 
nage brohage contract 

13 M 361- 

Evtde ice — Previous decisions 

14 M 76- 

Malabar Lait — Kanom 

14 M 324— 

Bc 3 judicata— C o defendants 

14 M 328- 

Res judicata 

15 M 138 (FB)- 

Cr P 0 S lOS-Coirt 
meaning 

15 M 174- 

Usvfr /ciuary mortgage — 

Disjiossession 

15 M 226- 

CPC (I&S2) S 2i4^gies 
tion relating to tTeeiitiOri 

IS M 366— 

lies jud cata — Redemption 
suit 

15 M 401— 

Malatrir Ttaio — Knnom — 

1 elertj Iton^OlUdar 

IG M 40- 

I nt 1 ffovery {fl— Ten 
onl 


Oforrnled 14 M 441=1 JJLJ 
661 (F B ) 


32 M 185 = 18 HLJ 403 

=310 554=4 MLT 1 
{F3) 

14 M 441=1 ULJ 631 

(FB) 


‘>6 U 727=13Mr J 374 

(PB ) 

23 M 467 = 14 M LJ 404 

(PB) 

15 MLJ 462 fFD) 


21 M LJ 50«(1012) M W 

h 473 = 16 10 053 


41 M 059=33 M L 7 

62J = 23 iILT 429 = 6 
LW 735 = 48 5 0 4 = 

(1917) MWN 828 (FB) 
23 M 361=10 M LJ 126 


25 M 300=19 MLJ 128 

(FB) 


29 M 336 = 1 AfLT 153 

= 1G M LJ 395(1 D) 


15 M 716= \ I R 1922 M»1 

373 = 43M M 2''J^(192-) 
M N 250 = 31 M 1 T 
9I-70IG G15(I B) 
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16 M 80- 

Su/fsnce \cl S 02 — Sale, »/ 

tnorliinge 


16 M. 99— 

Hindu Lait — Debts. 

16 M 140- 

Sp?t>Refv»hr/ •ict. S 42— 

SmiJ fcr dtclaratton of 
Uite 

16 M 283- 

2iegotiabU Instruments — 
Form — Oo»jfr«cf A e I— 
Later rtguesUng to send 
money as loan 

16 M 474- 

Dutrset lluntapaltUes 
Aet IV of 1884— S 261— 
Limitation under 

17 M. 225- 

Madras Bent Recoverv Act 

VIIIo/18S5,S 10 — 
tatton Act, Sch 9, Art. 10 
— for Bent 

17 M. 260- 

Cr. P.O S. 488— ‘ Adulttrv” 

17 M 265- 

Appeal^^C P. 0. (l883), 
S 644. 

17 M. 273- 

lits judicata. 


Oietruled 45C 320 = 41 1 A 236 
= MR 1917 PC 207=9 
MIR 114 = 16 A LJ 825 
-20 Boro LR 278 = 27 C. 
LJ 175=22 C\V N 257 
= 33 ML3 C{6"23 M 
LT 36 = 6 L.W 707 = 
(1918) MWN 300=3 PL 
W 186=11 Bur LT 21 
= 42 IC. 642 (PC) 

22 M. 40 = 8 MLJ 312 

(PB) 


29 M 151 (PB.). 


27 M 1 = 14 ML.T 05. 


(1915)M\V.N 219 = 2810. 

318 = 17 MLT. 229. 


-19 M 21. 


2Oai.470 = 2Weit 643 = 7- 

m:.LJ. 303 CF B ). 


30 U. 470=17 M.L.J. 119 

= 2 1I.L.T. 104 (PB .). 


29 M. 195= 16 ir L J. 41 = 

11ILT.25(P,B ). 
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THE POINT NOTED INDEX OP CA'EI [ILR Mad 


18 M 29- 

Mortgage deed^Non com 
phance mlh T P Act S 
57 

19 M 21— 

5m/ to reco er rent— ‘Li tito 
iion — Starting poiul 

19 M 70- 

Hindu LaiL— Inheritance 

19 M 197- 

Pauper suit 

19 M 243 

Peligious £ndoumen(s — 
Alienation 

19 M 292- 

Sittl/or deelfirfliiou 

19 M 315— 

HxecutionSale — S ett tng 
aside 

19 M 368- 

Pro note pas/ahle on demand 
agreement fnng time 
—Limitation 

19 M 433- 

Oi/l — Pegislralion 


19 M 48S- 

Ttanllori ml Tenant— Per 
intent cxcuj-ane]/ — Bur 
den of proof 


Oierruled 32 M 410 = 19MLJ 
68l»=l IC 1 (FB) 


-27 U 143=31 I A 17 

-6 Bom BB 211 “H 
WL J 1=8 OWN 102= 
SSar 017 (POJ 

29 I A 156=25 U 678=4 

Bom LB 057=7 OWN 
1 = 12 MLJ 299=8 Bar 
286 (P 0 ) 

13 MLJ 292 (FB) 


Reverssd 23 M 271=27 I A 69 
=4 OWN 329 = 10 MLJ 
29 = 2 Bom LB 597=7 
Sar 671 (PO) 

23 M 270=20 I \ 10=7 

Sar 459=3 OWN 161 
(PC) 

S3 M 237 = 27 JA 17 

= 4 0 W N 223«10M LJ 
1 = 2 Bom LB 010 = 7 Sar 
COl (PO) 

O>orrulol 39M 139 = 30 M LJ 
Cl = 3 L.W 38 = (191G) 1 
MW N 93 = 32 10 809 = 
19MLT C2(rB) 


10 M 204 = 31 MLJ 

690=4 LW 463 = 20 
M LT 450= 38 I 0 707 = 
(1017) MW N 112(1 B) 

Re>efB0d27M 291 = 31 I A 83 
= 8 0 W N 515=11MLJ 
200 = 8 Sar 537 (PO) 
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20 M 207- 

ffinJn Lav>—lnhertteinee — 
Daughitr s ion 

21 M 18- 

Ees judicata — Hedemptton 
tuit 

21 M 35- 

C P C — Wtthdraical of 
lint 

21 M 141— 

Xmitation Act Arts 111 
and 112 — Suit by t^iJor 
to en/orea lian for unpaid 
purchase money 

21 M 291- 

Malabar Ldttf—EaooQi— 
Oral agreement for 

21 M 391— 

Promissory noteinfatour of 
guardian of minor — Smt 
byninor-^MaintainabiUty 

21 M 476 CFB)- 

Idtufructuary mortgagee not 
gnen jioij«5iiofl — Reme 
dies of 

21 M 494- 

Dtspossesston of judgment 

debtor— ‘Execution ifi excess 

. of decree — Limitation 

22 M 229— 

Suit for rent — Secon I Appeal 

22 M 259- 

0 P C (1903) 0 ^ R Q 


Rererged 25 M G’8=29 I A 
l66“4nom LR 657«7 
OWN 1=12 ML J 203“ 
8 Bar 2S6 (P 0 ) 

OrernilddSSM 300=12 ML 
J 128 (FDJ 


-39 11 987 = 31 MLJ 48 

“20ML.T C2“(191G) 2 
M WN 1=35IC 185 = 4 
L W 1(F B ) 

-29 11 305 


29 M 83C“1ULT 153- 

16 MLJ 395 (FB) 


30 M 88 (93)“1 M LT 

377“16 M LJ 608CPB) 


'41 M 259 = 33 MLJ 623 

= 22 MLT 429 = 6 LW 
735=43 I G 4 = (1917) M 
W N 828 (F B ) 

42 M 7S3 = S7 MLJ 340 

= 10LW 410 = 26 ML.T 
297 = 63 IC 437 = (1919) 
MV7R 732 


^23M 617 = 10 MLJ 329 

(FB) 


-29 M 163 


11 
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THE POINT NOTED INDEX OP OASES [I L R Mad 


23 M 169- 

Order rejecting appheation 
under S 25 of Provinetal 
Small Cause Courts Aet 
—If a Judgment 
uithin Letters Patent 
Cl 16 

23 M 377— 

CPC (1882) S 244— 
Executing decree meaning 

of 

24 M 20- 

C P C (1882) Ss 280 and 
283 

24 M 233- 

Limitation Act— Arts 111 and 
UG—Suil for unpaid pur 
chase money— Sale deed 

reciting receipt— ‘Vendor s 
Uen 

24 M 412- 

Mortgage decree — Payment 
out of Court— Certif cation 

of 

24 M. 444— 

Pes judicata 

24 M 65e— 

CPC (1832) 5 244 


25 M 655- 

Petenue Ptcovery Aet S 
39 

26 M 98 (F B )_ 

Pevttion cf order under 
Cr P O^S 47C 


OFerroled 39 If 235 (239) =29 
MliJ 12=29 10 846=18 
MLT 48 (FB) 


27 M 428 


27 M 67 (71)=1S MLJ 

467 (F D ) 


29 M 305 


28 if 47S«]5 ifliJ ISG 

(FB) 


29 if 195»lGirLJ 41 = 

1 M L T 26 


51 M 46=AIB 1927 Mad 

1013 = 53 MLJ 824 = 26 
LW 775 = 106 10 230 

(rn) 

29 M 473-1 MLT 234 

-lOMLJ 505 (FB) 


39 M 48-13 MUT 1C6 

= 17/ 10 769=21 MLJ 
210 (FD) 
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26 M 143— 

H t n du La to — Widow — 
AUenalton by 

26 M 176- 

C P C (1883) S 622— S«il 
maintainable on Small 
Cause Side instituted on 
Original Side — Power oj 
High Court to interfere «n 
revision 

26 M 599— 

Restoration oJ proceedings 

26 M 734- 

Zlahomedan iaw— Da facto 

27 M 28- 

Vendor s hen— Limitation 

27 M 63- 

}udieata 

27 M 326— 

Hindu Law — Debt 

27 M 340- 

Judgment — Dismissal of revt 
siontf Judgment within 
Letters Patent Cl 16 


Oyorruled 41 M 76«»*33 MLJ 
387 *=(1917) M \VN 653= 
22MLT 276=42 10 246 
=6LW 642 (FB) 

27 M 478 


43 M 94 = 37 MLJ 699 

= 26 -M LT 377 = 10 L 
W 606 = 53 10 847 = 

(1920) MWN 19 (FB) 

40 M 243 = 32 MLJ 195 

=(1917) MWN 346 = 40 
IC 210=6 LW 767 

29 M 305 


29 U 195=16 MLJ 41 

= 1 M L T 26 

29 U 200 = 16 MLJ 69 = 

1 MLT 28 (FB) 

39 M 235 = 29 MLT 12= 

29 10 846 = 18 MLT 46 


27 M 478- 

Small Cause suit — Urongty 
tried on Original Side- 
Powers of High Court 


33 M 323 = 6 MLT 121 

= 1 IC 543 = 20 MLJ 
718 


27 M 588- 

Utndu Law — Dismissal of 
s lit by Reiersioner 

27 M 602- 

Review decided before 
appeal 


-41 M 659=35 M LJ 57 = 
21 MLT 115 = 8 LW G2 
= 46 10 202 = (1918) 

MWN 461 (FB) 


32 M 416 = 6 MLT 135 = 

2 10 802 = 19 MLJ 333 
(FB) 
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TDB POIKT HOPED INDEX OP OASES Mftd 


28 M 57- 

Utndti Lato — Altenaiton by 
widow 

28 M 244- 

Negotiable Instrument sml 
on plea oj payment to 
real owner 

28 M 255- 

Or P 0 S 203 — Dismissal 
oj complaint 

28 M 498- 

Seeond Appeal — Limitation 

29 M 1- 

Ilitidu Law-^Religtous En 
dowment — Trust deed 
creating charitable trusts 
when treated as nominal 
and eoloitrable-^D e ed 
executed under parental 
tnjluenee— Laches— Ltmi 
tation (ci\ro/1877 Art 
91 —Letters Patent Cl 3{» 

29 M 24- 

Second Appeal— Cuitom 


29 M 179— 

Decree setting aside — Fra id 


29 M 190- 

Cr P C S lOG {3)— Powers 
oj Appellate Court 

29 M 212- 

J romiitory noU—^uit on — 
par (nut 


Overruled 41 M 659=35 ML J 
57=24MLT 116=8LW 
62=46 10 202=(1918) 

MWN 461 (PB) 

Reversad 30 M 88-1 MLT 
377=16MLJ 608 (FB) 


Overruled 29 M 126=16 ML 
J 79 = 1MLT 31 (PB) 


29M ‘529 = 16 MLJ 476 

= 1 MLT 348 

Rovoreod SOM 169 = 17 ML.J 
19=2MLT 4 (FB) 


Overruled 11 M 3'’4 = 23 ML 
T 44 = 31 MLJ 101 = 7 
L.W 213 = 44 10 699 = 
(1918) MWN SjO (F B ) 

41 M 743 = 31 MLJ 

690 = 23 MLT 372=8 
Ll\ 103=46 10 774 = 
(1J18)MWN 614 (FD) 

37 M 163 = 25 MLJ 

403 = (1913) MWN 7C9 
= 21 10 174 = 14 MLT 
235 

39 M 129=30 MLJ 

61 = 3 L\\ 3S-(191C) 

IMW N 03-32 1 0 8C9 
= 1J M L.T 02(111) 
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23 M 336 (FB)~ 

SaU of mmovable property 
— BeijisJrohon 

29 M 539- 

Ba semen Wa tf’’ fiowtnft 
from higher to loner Utel 


30 M 79- 

Carrf*rs — Hegligence — Lta 
hility for 

30 M 207— 

Execnlion'^AllaehinQ ere 
d»tor — B»5hts of 

30 M 215- 

C f* C (1882). Ss 344 and 
378 

30 M 316- 

Limtiation Act, S 10, Art 
143-r P Act S 119 

30 M 322- 

Lease — Lessor s signature 

necessary 

30 M 434— 

2/adras Bn/ranchiseJ Act 
IV of 1866 — Enfranchise' 
went of Inam serxtee — 
Inom tn favour of Hindu 
TTtrJiJtu — IV tdotos pouers 
of Efwi of en 

franchisement 

SOM 356— 

JJindi* Law—Widow^Gtft 
10 

32 M 478- 

Zlagislrate t order prohibit 
ing procession on high 
tcay can*8 of action — 
Special damage 


Oyertvlcd 4G M 919— AIR 
1924 Mft6 274=17 LW 
648=75 IC 850 (FB) 

49 M 441=AIB 1926 

Mad 449 = 60 ULJ S77 
=(1926) M W N 370=94 
10 677=24 UhVi 641 

Rererssd 32 M 95=16 MLJ 
497=110 977=4 MIiT. 
110 (F3> 

30 U 41S=5MLT 365- 

17 HldJ 334 


Overruled 61 M 46=4 IB 1927 
Med 104S-63MLJ,834 = 
26 LW 775=10610 230 
(FB) 

^39 MLJ 449*11 LW. 

637 = 27 MLT 304 = 60 
10 235 

35 M 95«{1910) MWJT 

766=8MLT 437=8 10 
668=21 MLJ209 

43ULJ163 = AIE 1922 

Med 173=16 LW 228= 
(1922) MWN 305 = 31 
MLT 154 =70 1 0 677 


Reversed SIM 179=3 MLT. 
369 


Overruled 43M 271=25 M.L.T 
33 = 36 MLJ 79=(19J9) 
M WN.46 = 49 IC S’’ 
L.W 203 (FB) 



TQB POlt)T ttOTEb INDEX OP OASES [ILR Mad 


ilo 

32 M 532— 

TP Act S 106— Si( 7 na««« 
of lessor tf necessary — 
Lease signed by lessee only 
— Lessees ItabtUty 

33 M 91— 

Succession Act (l926) S 213 
—Uc<o/ 1865 S 187) 


33 M 312- 

lalidilyoj transactions by 
minor 

33 M 446- 

Coienant by iitrchaser to 
discharge seller s debt— 
Preach— Pem^dy of teller 

33 M 483- 

IVhen judgment m lereon&m 
«i binding on third 
parlies 


33 M 488- 

Madras Ileredilary I tllages 
Of cert Ic/ (/// of 1805) 
S 3 

34 M 61- 

Malalar Compensalton for 
Tenants Improvement 
(Mot/ras) Act (/ of IWK)) 
S 23 

34 M 97— 

CPC 0 n.Itr 2 and 3— 
Sco/v* 

34 M 387— 

ilalalpar Lat — Marumak 
katayam Lau —Self ac 
fjHitthoni of 100 nen 


Overruled 35 U D5«=21 M L J 
202=(1910)MWN 766- 
8MLT 4S7'=8 10 668 


AIR lD27Mad 1051 = 50 

\I U27=53 MLJ 709=26 
L W 697 = 39 ML.T 431 = 
'06 IC i60 

— 40 M 308=31 MLJ 575 
=20 MLT 407 = 36 10 
931 = (1916) 2 UWN 
363 

39M 997 = 31 MLJ 530 

= (1916) 2 MWN 306-37 
I 0 429=20 MLT 375 


44 M 778=AIIl 1921 

Mud 218=41 MLJ 223= 
J4LW J2S = (1021J U\\ 
N 576=6710 971 (1 B) 


37 M 518= (1913) M W N 

C00=aj MLJ 42 = 2010 
631 = U MLJ 146 


4011 691 = 32 MLJ 110 

= (1917) MWN 195=21 
MLT 216 = 39 10 741 = 6 
L^\ C17(l n) 


11 M 286 = 31 MLJ 21 = 

23ML.T 1 = 13 IC 606 
= (1918) U\\ U 92(1 B) 

33 M 13 = 13 M LT 106 = 

17 10 7CJ = 21 MIU 
210 
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in 


35 M 162- 

Applicability of — Mamed 
Woman s property Act to 
Hindus 

36 M 46— 

Coiipromise deem — 

iratton 

36 M 97— 

^drerse possesjion — jtdtersc 
against mart 

gagoi 

36 M 141 - 

IK Bam or Vena 
num— Cone tuatvgnass 
against third parties 


36 M 216 (FB)- 

Dsfamation — /IfcaoJule jn 
vtleije 

36 M 380— 

Jllaiaftar Law — Karainkart 
tenure — Halure and »n 
etdents 

36 M 410— 

3fafa6or Comjjensaijon for 
Tenants Xmproiemcnt Act 
(Hadraj Xei I of 1900) 

36 M 570- 

of severaJ retcrjionar* — If 
independent — IniniCafion 

37 M 110- 

Compfamf fo ilfagiitrafe — 
Statement an if privOeged 


0\eti\iled 37 Mud M 

LJ 65- (1917) MWN 
697*29 IC 9v4 = 14 ML 
T 363 


43 M 688 = 39 MLJ 77« 

(1920) M^VN 431=12 
LW 35=58 IC 554 = 28 
MLT 90 (FB) 

39 M 811 » 29 MLJ 615 

=2 LW lOSO-lSMLT 
436 = 31 10 412«a916) 
M W N 927(F B ) 


44 M 778 = AIR 1921 

Med 248=41 MLJ 223= 
14 LW 128= (1921) 
MWN 576=67 IC 971 
IFB/ 


49M 728=A1R lB26Mad 

90De51ML3 H2«(1926) 
MWN 606=96 10 978 
=25 LW 207 (FB) 

80 1 0 294«AIR 1926 

Mad.9H 


40 M 694=32 MLJ 110 

= (1917) MWN 195=21 
MLT 245=3910 741 = 
5LW 617 (FB) 

41 M 659 = 85 M L.J 

W = 24. \L'f^ VA=-’6 
LW 62=46 IC 202 = 
(1918) M 7^ N 461 (F3) 

49M 723-AIR I‘96Maa 

906 =51MLJ 112=(1920) 
MWN 606= 96 I G 978 
=25LIV 207 (FJJ) 
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TIIB POINT NOTED INDEX OP CASES (ILR Mad 


37 M 462- 

Fcndtng proceedings — Effect 
of in e) ange of veM»e 


38 M 1- 

Easement creation of 
adverse enjoyment »n 
assertionof ownership 

38 M 221- 

ErgcHhon — Rateable dtstn 
button 


38 M 396- 

Smt fey Re»*raiorterj— 
LimUation 


38 M 589 - 

ilalabar Compensation for 
Tenants ImproiementsAci 


38 M 766— 

C P C 0 il R 0— Slay 
order 


38 M 775- 

0 P 0 O 2> /? 89 


38 M 850— 

IJtndu Laie—Rehgioui Office 
—Inf erttanee 


38 M 891- 

*'IadraM Fitatei land Aei 
S 8(1) 


Orerraled 42 M 821 = 11 

63=37 MLJ 284«26 
JILT 223 = 53 IC 213 = 
(1919) MWN 640 (F3) 

49 u S20 = AIB 1926 

Mad 728"23 IjW 609 = 96 
10 96S=(1926) MWN 
923 (FB) 


44 M 10D=AIR 1921 

Mad 218=(I921) MWN 
14 = 601 0 302=39MIiJ 
608 = 13 LW 744-28 
MliT 412 (PB) 

41 M 659 = 33 M L.J 57 

= 24 MLT 115=8 LW 
62 = 46 10 203= (1918) 
MWN 461 (FB) 

40M 594=d2MLJllO 

= (1017) MWN 195=21 
MLT 246-391 0 741 = 
6LW 617 

41 M 161=22 MLT 

330 = 33 MLJ 615=6 
LW 617=43 10 214 = 
(1017) M W N 786 (1 B) 

44 M 651-AIR 1921 

Mad 167 = 40 MLJ 497 
= 13 UW 498 = (1921) 
MWN 272=63 1^ 937 
(FD) 

11 M 836 = 35 M LJ 196 = 

8L.W 301 =(1918) MW N 
569 = 47 10 311 = 21 ML 
T 163 (FB) 

4J M C20-AIR 1926 

Mad C61-60MLJ 6J3- 
9610 92- I920)MW N 
C37 U B) 
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40 M. 632- 

Btndit Law — Adoption — 

Sndras — Adopted and 
natural born sons. 


40 M. 775— 

Guardians and Wards Act, 
S. di 

40 M. 1134— 

T P An, S 54— Bcffistro- 
tiort — Doctrine oj part 
perjormanee 

41 M. 23- 

0 P C, 0 21.i? 63 

41 M 469- 

Counttr part of lease giving 
charge on improvements 
for arrears of rent— Stamp 
duty 

41 M. 612— 

Fraud as Defence to 3M»t — 
T. P. Act, 6. 53. 

41 M. 731— 

Evidence recorded in a pre- 
vious proceeding — Ad- 
missibiUty. 

42 M 1— 

C.P.C.,0 21. i? 67— Attach- 
ment before judgment 


Overruled 19 ALJ 621=23 
Bom LR 920= AIR 
1923 PC 71=44 M 
656=4^ML3 33 = (192l) 
M N 540=14 L W 270 
= 30 M LT 1=20 OWN 
1=34CLJ 56 = 3PLT 1 
=4h I A. 2S0 = 61 1C G90 
(PC) 

49 M 80J = AIR 1927 

Mid 36 = 51 MLJ 7‘2G = 
24 LW 707 = 99 10 213 
(FB) 

46 M 919 = AIR 1924 

Mad 274 = 17 LW. 648 
= 75 10 850 (PB) 


41 M 849 = (1918) M.WN. 

699 = 24 MLT. 184 = 86 
MLJ 231 = 47 10 1000 = 
8 L W 197 

43 M 365 = 38 M.LJ f06 

= 66 10. 164= (t02'-)iI.W. 
N 247 


43 M. 760 = 39 MLJ. 

350=11920) U W.N 672 
= 28 MLT. 170 = 59 I. 
C 947 = 12LW 475(P.B). 

43 M 609 = 38 MLJ. 532 

= (1920) MW.N 360=28 
MLT 28=5610 957 = 12 
LW. 64 (FB) 


-i7 M 483 = A1R 1924 
■Mad m = 415 = 

34 1ILT. 118={1924) M. 
W.N. 392=79 I.C. 144=83 
I 0 91 (F.B ). 

49M.4G8=A.I.R 1926 Mad. 
615 = 60 MLJ 620 = 94 1 
0. 516=(1926) M.W.N. 460 
=24 LW. 103. 


42 M. 33— 

Limitation Act, Art. 116 — 
Eegistered company. 



THE POINT \1>TED INDEX OF CASE5> £1 L R Mad 


IH 

42 M 692— 

Execution — Rateable dtstrt 

button 

43 M 4— 

Uindit LatL — Inheritance 


43 M 32- 

5 30— Coiilrael .ic*— CAi< 
fund 


43 M 429- 

Appointment oj A^ent 
yuardian of rninor-~-lf 
minor oan sue Agent for 
accounts 


Orerruled 46 M 506=AIR 
1923 ilad 505 = 44 U L J 
413 = 17 hVi 390 = 32 
MLT 198 = 7210 820 

45 M 949=AIR 1923 

Mad 215 = 10 LW 563 = 
(1922) MWN 693=31 
MLT 320=43 ArLJ 696 
= 69 10 313 

A 19^7 Mad 583 = 52 

MLJ 6S7 = (1927) MWN 
645=38 MLT 390=50 M 
e96=26LW 796=10310 
318 

47M 774 = AIR 1926 Mad 

17 = 47 MLJ 205 = 20 
hVt 272=35 MLT 8 = 
81 10 77J (FB) 


43 M 812- 

C P C (1908) S 2 (2) 

45 M 281- 

Iltndu Tate — 4ltenation by 
manager for religions 
chanty 


45 M 820— 

Ct P C S 342 


45 M 872— 

CPC 0 22 ;?r 3 an M 

45 M 875- 

C F C, O 21 /. 22 


49M 450=AIJ1 1926Mad 

6SC=60MLJ 485=(192C) 
MWN 436=24 26= 

95 10 489 (FB) 

Reversed 25 ALJ 693=29 
Bom LB 856 = 46 OXJ 
512 = 31 01\N 799 = 60 
M 421=62 MLJ 524 = 4 
01\ N 482 = 101 10 79 = 
AIR 1927 rO e0=(1927) 
MN\ N 602 = 64 I A 136 = 
2GL1\ 1S9(P0) 
Overruled 46 M 449 = AIR 
1923 Mad C09 = 41 MLJ 
567 = 17 L.l\ 722 = 32 M 
LT 385 = 73 10 163 = 

(1923) M 477 (FB) 

61 M 701=55 MLJ 

253 = A1J1 1928 Med 914 
= 23L\N 1C1=(192S) M 
M N 431 

47 M 283=46 MLJ 101 

-SO 10 02»AIR 1924 
Mad 431 = 10L\\ 179 = 31 
ML.T 37 = 11921) M \\ N 
182 (f B) 



M il C R ] OVERRULED 

AND REV^RSBP 115 

46 M 92- 

Reverssd AIR 1929 PO 115 

Skrotricm grant—Inclustve 
0 / Meltcaram and Eudt- 
waram^PresumpUon 


46 M 823- 

Madras Act III 0 / 192^ S 9 

Overroled 47 M 761 = AIR 
1925Arftd 7=47 ML J 211 
=2QLW 165 = 35 MLT 

1 = 8210 445 (FB) 

46 M 836— 

Madras ActlH o/1922 S 9 

-47 M 813 = AIR 1925 

Mad 12-47 MLJ 350 
=20 IiW 444=35 ML 
T 40=(1924) MWN 687 
=82 10 464 

47 M 63— 

0 P C 0 2\ li 22 

47 U 288 = 46MLJ 104 

= 80 1 0 92 = AIR 1924 
Mad 4SI=I9LW 179=34 
MLT 37=U924)MWN 
162 

47 M 877- 

0 P 0 S 13 (« 

SOM 261= AIR 1927 

Mad 265 = 52 MLJ 240 = 
39 MLT 319=25 LW 
307 = 10010 655 

48 M 631— 

0 P 0 0 il H 22-Ap 
pUcabfUty — 0 S Appeals 

— — 49M 291=ArR 1926 Mad 
3I6=*50 MLJ 190=93 
10 293=24 LW 671 

(FB) 

48 M 640- 

Gj P C S 162 

55MLJ 351 = AIE 1928 

Mad 1028 = 28 LW 314 
(FB) 

49 M 499— 

itjadras Estates hand Act 
S 192 

AIR 1928 Mad 1032=65 

MLJ 798 

Madras High Court Reports 

1 MHCR 141- 

Ovorrulod 4 M H 0 R 396 

Muttahdar — Permanent lease 

3 M H C R 28- 

—9 M 148 (F B ) 

HiR<iu I/ato — idopi'''” 
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THE POINT-^OTBD I^OE'^ OP CASES [MLJ 


3 MHCR 31- 

0 P C 0 1 Rs 1.2.4 5.6, 
0 C7.Bi 2,3 0 29. B 1— 
(C P C 0/ 1859 S 26)— 
Intent o/ 

5 M HCR (App) 21— 

Cattle Tresprtij Act [JH of 
1857 ) — Offence under — /«• 
pnsonment in dejault of 

/me— Ltgnlitv 

5 M H C R (App ) 23- 

Ar-nt UtiXXXI of UQQ) S 5 
— Imprisonment in default 
of payment of fine 

6 M H.CR 310- 

Suit for bare declaraUon—- 
AlaintainabUtty 

7 MHCR 97- 

Mesau \ zodts— Decree ii/ent— 
Itrardetliilily in eiccutton 


RevcrBcd 12 Seng LR 443=18 
WR 301 (PC) 


7 MHCR App 22 


Oyerniled 7 M II.C R App 29 


Reversed 21 A 169 = 15 BLR 
83 = 23 WR 314=3 Sar 
456 = 3 Suthor 106 


3IA 219 = 15 BLR 383 

= 24 WR 193=3 Sar 319 
=3 Sutber 190 


Madras Law Journal. 


1 MLJ 42- 

Limitation ict (1877) Arts 
165 and 1G7 

1 MLJ 171 — 

5e«14 M 323 

1 MLJ 529— 

See 14 M 321 

2 M LJ 64- 

^nVoVi,\Vb 

2 MLJ 109- 

See 16 M. 22C(t U) 

2 M LJ 249- 

Set ICM 40 


Overruled 42 M 753 = 37MLJ 
340=10 L.W 410 = 26 

MLT 297 = 53 1 0 437 = 
(1919) MW N 732 (FB) 



MUl 


OVGRfttJtEO A.KD RBVBRS^D 


ll7 


3 MLJ 1- 

See 16 M \)9 

3 M L J 124- 

See 16 M 474 

4 MLJ 5- 

See 17 M 225 
4 M LJ 43- 

Decree suit on — Sum beyond 
Courts }ur>j<2tc(ton — 

Appeal — Forum 

4 MLJ 83- 

See 17 M 260 

5 MLJ 193— 

Sea 19 U 107 

6 MLJ 33- 

WorJ^ape— S«it to redeem 
Kanoi i— Contract o/ re 
neivat barred— Bight of 
redemption 

6 MLJ 39— 

Sea 19 M 243 

6 MLJ 207— 

See 19 U 433 

6 M LJ 247- 

Sea 19 M 485 

7 MLJ 64- 

Promissory note — B o n a m t 
payee 

7 MLJ 143— 

Sf«20M 207 
7 MLJ 275- 

Sea 21 M m 


Overruled 40 U 1=32 MLJ 
221=5 LW 580 = 89 10 
439 = (1917) \rWN 367 
<PB) 


29 M S36«16 MLJ 395 

*1ML.T 153 


30 M 83=16 MLJ 603 

= 1 ML.T 377 
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THE POINT-WOXBD INDEX OP CASES 


[MLJ 


8 MLJ 75- 
See 21 M 494 
8 M LJ 137— 

See 21 U 291 
8 MLJ 154- 
See 21 U 476 (F B ) 

10 M U 91- 
See 23 M 377 
12 MLJ 197- 
See 26 M 143 

12 MLJ 264- 
5e«26il 176 

13 MLJ 23- 
See 27 M 63 

13 MLJ 303- 

Oi/t~It*3UtraU>. n— Donor $ 
death before 

14 MLJ 181— 

See 27 M J25 

14 MLJ 209- 
S<6 23M 57 

14 MLJ 321— 

See 27 M. 602 

14 MLJ 438- 

!.lahai \el (// of 189J)- 
harnan t Off ee an I emolti 
ttrntt ~ ilicnalton cf — 
I Itertt jatteiuon—Junt 
dt tion by Lin/ Courli 

15 MLJ 404- 
bee M 43S 


Owrnilea 40 M 201 = 11 M 
L3 600 = 4 L^\ 465 = 

20MLT 450=39 10 707 
=0017) MW N 112 


44 M 613 = 48 I \ 211 = 

41 M LJ 1“ JO M LT 11 
“AlH 1922 PC 96 = 26 
OWN 302“(IJ21) M W 
N 40l = 3ICLJ 16=11 L 
W 59-61 J C f67 (PC) 



OYFRRUrCD AKD BEvEBSBP 
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MLJ] 


16 MLJ 8- 

iSe«29 M 24 
16 M L J 59— 
See 29 M 179 
16 MLJ les- 
see 29 M 212 


16 MLJ 395- 

See 59 M 336 (FB) 


16 MLJ 573- 

See 30 M 79 

16 MLJ 582- 
See 29 M 539 

17 MLJ 84- 

See 30 il 207 

17 MLJ 101 (FB)- 
SeeSOM 434 
17 MLJ 149- 
See SOM 316 

17 MLJ 243 

See 30 M 35G 

17 MLJ 377- 

See 30 M 215 

17 M LJ 395- 

See 30 M 332 


18 M LJ 247— 

Transfer o/ tnaltenable tnan 
— Subsequent enfranehtse 
tnent— 2 P iel S 43 

19 MLJ 617— 

See 32 M 478 


Orermled 41 M 
ML.T 532 = 34 
= (1916) MM 
IC,935 = 7LM 


418 = 22 
MLJ t7 
N 23 = 43 
234 (FB) 


19ML.J 752— 

See 33 M 312 
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IHB POIMT SOTED IND^X OP CASUS 


[MLJ 


20MLJ 268— 

See 34 M 387 

20 MLJ 535— 

See 34 M 97 

20 MLJ 546- 
See 33 M 483 

20 MLJ 849- 
SeeZi M 61 

21 MLJ 359- 

Yendor s l\en—DirecUon to 
vendee to pny vendors 
creditor — Effect 

21 M L J 397- 
See SG 97 
21 M LJ 870- 
See SGM 4G 

21 MLJ 1020- 

C P C S 116— rrror <►/ 
lav. 

22 MLJ 118- 

See SGM 380 

22MLJ 221— 

See SGM 410 

22 M LJ 284- 

Ex Tiitto Decree — ietlitiff 

aside 

23 M LJ 39- 

•feeSCM 21G (!• B) 

23 M LJ 269- 
See 3GM 670 

24 MLJ 205- 

l xfcutton — Sj/e — SetlinQ 
aside 


0»efruleaS9M 997=SlML3 
630=(191G)2M\V N 30G« 
37 IC 429»20 M BT 375 
(FB) 


19 M LT 21-32 10 J (0 

= 3 L\V 3G 


43 M 04 = 37 M LJ 60D = 

26 MLT 377 = 10 LW 
60G=C3 10 847=fl920) 
MWN 19(1 B) 


14 M 554=AIR 1921 Mud 

167 = 40 ML4 407=13 
L.\\ 499 = (1921) MW N 
572 = CS 10 97 {I 1)J 
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OVERRULED AND REVERSED 
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24MLJ 469— 

S«e36M 141 

25MLJ 219- 
See 38 M 396 

25 MLJ 355- 
Cr P C S 488 

26 MLJ 189- 
Sea 37 M 462 

26 MLJ 275- 
See 38 M 766 
26 MLJ 315- 
bee 38 M 850 
26 MLJ 523- 
Sea 38 M 589 

26 MLJ 58S- 
See 38 M 891 

27 MLJ 244- 
Wiihdrawal o/iui ( — Appel 

late Court 

27 M.LJ 656- 

igreemtnt to compromise $utt 
— Begtstralton. 

28 M L J 378— 

Gt/t — ItegMtralton 

29 MLJ 184- 

yon-occupnney ryot holding 
after expiry of term — 
Ejectment — Sui/ for — 
JtirtsJicdon 

29 MLJ. 710- 
See 40 M 632 
16 


Ororrulod 39 M 957 = 19 M L 
T 23 = 32 IC 144 = (1916) 
1 M WN 111 


iOM 239 - {1917) MWN 

217 and 246 = 5 LW 558 
= 32 M L J 477 = 37 IC 
414 = 21 M LT. 82 

43 M 688 = 39 M L.J. 77 = 

(1920) MWN. 431 = 12 
L.W 35 = 53 IC 554 = 28 
MDT 90(FB) 

40 M 204 = 31MLJ.090= 

4 LW. 465 = 20 MLT 
450=33 IC 707-U917) 
MW.N 112 (FB) 

47 M 89G=AI.R 1925 

Mad 22 = 47 MLJ 415 
= 35 MLT. 29 = (1924) M. 
^YN 733 = 83 I C. 74 
(F.B). 
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[MLJ 


30MLJ 207- 

Small Cause Court— Ques 
iions of fad 

30 M L J 565- 

Bxccutton — CMim petition — 
rraiidulent conveyance— 
Plea of 

33 MLJ 252- 
S««iOM 1131 
33 MLJ 693- 

S<e41M 4G9 IF B ) 

33 M LJ 705- 
S«.-41 M C19 

33 MLJ 757- 

Bon occupancy tenant— 
Ejectment— S ut for — 
Juritdittion 

34 MLJ 526- 
;><■« 41 M 731 

35 MLJ 256— 

See 43 M 33 

35 M LJ 382— 

Hindu liaw— Z)e6{i— 4nt<ce 
dent debts 

35 MLJ 387— 

5«42M 1 

37 MLJ 209- 
See 43 M 33 


Overruled 40 M 356=21 ML 
T 111=(1917)M WN 156 
=32 M LJ 213=38 10 
346 = 5 LW 377 

13 M 760=39 MLJ 350 

= (1920) MWN 672=28 
MLT 170= 59 1 0 917= 
12 L W 475 (r B ) 


47 M 896=A1R 1925 

Mnd 23=47MLJ 416=85 
MLT 29=(1924)MWN 
733=83 10 74 (FB) 


42 M 711 = 9 LW 665 = 

(I919)M\\ N 409 = 37ML 
J 106 =62 1 0 825 = 20 
M L J 90 (r B ) 


37 MLJ 405- 
*yee 43 M 4 

38 MLJ 247- 

8«43M 429 

39 MLJ 218- 
See 43 M 612 



M L J } OTEBRULED AND REVERSED 12^ 

41 MLJ 512- 0?isrrnIed 45 M 7l6=AIB 


2dadras Eitates Land Act, 
S 3 (.5i — Post settlement 
inam 

42 MLJ 301- 
See 45 M 872 

42 M LJ 422— 

See45JI 875 

42 MLJ 570- 
See 45 M 231 

43 M L.J 402- 
See 45 U 820 

44 MLJ 91- 
5ee46M 823 

44 MLJ 271- 
See 46 M 836 

45 MLJ 231- 

ippeal — Ectpondeni death 
0 / 

45 MLJ 413— 

See 47 M 63 
. 46 MLJ 181— 

CPC 0 22 Br 3 and 4 

47 MLJ 356- 
See 47 U 877 

47 M LJ. 487— 

Jnjolrenev — Hmiu Joint 
Pami/y — idji Jie<2/ion r/ 
/alMer 


1923 Mad 373=43 MLJ 
2‘’9=(1922) U WN 380“ 
31 ML.T 91=70 10 615 
(FB) 


Omruled 49 M 18**AlB 
192 > Mad 1210 = 49 MLJ 
590=23 LV. 418 (FB) 


51 M 701=AIR 1923 

Mad 914 = 23 L.\\ 161 = 
(1928) MWJ^ 434=55 
MLJ 253 


49M 819=4IR J92GMad 

991 = 51 MJJ 269 = 21 
hV, 3t5«(l92C) MW N. 
713=97 IC 825 (FD) 


48 MLJ 195- 
See 48 M 610 
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THE rOlNT'ltOTED lNi)ES OF CASES 


[LW. 


48 MLJ. 384- 

See 48 M 631. 

Overruled 50 M. 696“A.IR 
1927 Mad 583=10310 318 
= (1927) M.W.N. 645 = 33 
M.L.T 390=50 M. 696=26 
LW 796=52 MLJ 637 
(F.B ) ' 

51 U 122=27 LW. 239 

=AI.E 1927 Mad 961=53 
MLJ. 633 = 39 MUT. 543 
= (1927) MW.N. 835 = 23 
CtLJ 974=105 1C. 6SG 
-9 A I. Or B. 127. 

Law Weekly. 

1 LW. 22— 

See 38 M. 766. 

I LW 59- 

See 38 M 775 

1 LW. 80— 

Morigaoe—Sale /otlotccd 

Itro days ojree* 

tnent to resell-^Doth reg%s~ 
tend on the time date 
— Effect. 

1 LW. 251— 
bee 37 M. 462. 

I LW. 276- 
bee 39 M. 850. 

1 LW. 433- 

S« 33 M. 539. 

1 LW. G13- 

bee OrM.LJ. 211. 

2 LW. 8- 

JImto I’rrfil * — J i4fure—.*,iitt 
/c?r— jui]i« 


41 .M. 18“ = 22 M L T. 

431^33 M.IU.(,99-(1917) 
M.WN. 817-42 1C 919 
“CL\Y.78tUMn. 


Overruled 42 M. 9 LW. 365= 
407=25 M.L.T.332=(19I9) 
MWN 303 = 50 10 205 = 
36 M L J 335 (!’ D ). 


49 MLJ 791— 

Ccrilract Act, S. 80 — 0A$l 
fund 


50 MLJ. 384— 

Madras District Muntetpah' 
tier Act 1920, bs. 249 and 
250. 



ovbUbdled AHD BBVPRsED 
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LW) 


2 LW 177- 

rr»£WrfljLai o/ su»t 

2 LW 269- 

5c<; 28 il LJ 378 

3 LW 109— 

ippcal dts usted aj 6atre<{ 
by time — Cross objections — 
Bearing oj 

5 LW 261— 

S« 40 M 77j 
5 LW 482- 

Hindu Latu— 4/ie 
nation — CaUttsion by next 
presumptive reversioner 

5 LW 704- 

8ee41 M 23 

6 LW 300- 

6e«40 U 119t 
6 LW 564- 
Isee 3S M 1 

6 LW 750- 

bee U M G12 

7 LW 411- 

Caste DisabiJtltes Semotal 
ieiiWIo/ 18 50)— 
uidoto remarrying after 
ct?nifriion — For/etlure 

8 LW 354— 

S«42M 33 
8 LW 369— 
bee 42 M 1 

10 LW 498— 

r P tef 53— Pr^as 6y 

mre jnteeter pJ his in 
tfTfjtj »n /aw'fv 


Ororruled 39 M 987=31 M LJ 
48«2Q3XLT 62=(1916) 2 
MWN l = 3o 10 185-4 
L W 1 (F B ) 


41 M 90i*=35 MLJ 236 

«8 LW 210 = 24 ML.T 
137 = 48 IC Q03 = (1918) 
MWN 638 


41 M 459 


- — 41 M 1078 = 48 1 0 50 =8 
LW 4S0 = (I918) MWJi 
€25=24 MLT 183 = 3511 
LJ 317 


'44 MLJ 513 = AI.B 
1923 577 = 17 

■\\ €13 = 32 MLT 31 
(1923/ MW S 320^ 



123 the POINI-KOTfeO INDEX Op OAEEs IL.W. 

10 LW. 6G4— 

See 43 M 32. 

11 LW 405— 

See 43 M.429. 

12 LW. 188- 
See 43 M 812. 

15 LW 309- 
Sec 45 U. 072. 

16 LW. 55- 
See 45 M. 281. 

16 LW 420- 
See 15 M 820 

16 L.W 462- 
See 16 M 92. 

17 LW 341- 
See 46 M 836 

18 LW. 54- 

See 45 M LJ. 231. 

18 LW. 577- 
Se-* 17 Jl 03. 

19 LW. 173- 
S'j4C 31 [iJ. 181. 

20 LW. 077- 
See47 M. 877. 

20 LW. 783- 

Sre 17 437. 

21 LW. 190- 

Sff 43 M.610 
21 LW.C72- 
Sm 45 M GSl. 



MWN] 
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22 LW 209— 

Cr P C S 190 (1) (6) 

Report 


Overruled 49 il 525=\IR 
1926 Mad 865 = J6IC 983 
= 52 MLJ 210 = (1927) 
MWN 43 = 25 L\\ 248 


22 LW 772— 

See 49 MLJ 791 

23 LW 320- 

See 49 M 499 

Madras Weekly Notes 


(1910) MWN 195- 
See 34 M 387 
(1910) MWN 213- 
See 34 M 97 
(1910) MWN 402- 
See 34 M CL 
(1910) MWN 479- 
See S3 M 463 
(1910) MWN S45- 

Eoie»nen ( — Rtght to dratn 
iurjaee water 

(1910) MWN 782- 
C P C 0 23 2? 1 

(1911) IMWN 209- 

See 36 M 97 

(1911) IMWN 222- 
See 1 L 80 
(1911) 1 MWN 276- 
SeeS5M 162 
(1911) 2 MWN 239- 
See 21 LJ 1020 


OTeuTjlediSM 441=60MLJ 
377=AIR 1926 Mad 449 
= (1926) MWN 370 = 94 
10 677 = 24 LM 641 

39 M 987 = 31 MiJ 48 = 

20 MLT 62=11916) 2 
MWN 1 = 35 IC 185 = 4 
LW I 
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1911) 2 MWN 265- 

See 36 M 46 
1911) 2 MWN 342— 

Mortgage - Exiingmskment 
— Purchase oj l-Quily oj 
redemption 

(1911) 2 MWN 513- 
Sec 36 il 110 
(1911) 2 MWN 529- 
Sce 36 M 3S0 
(1912) MWN 332- 
S<e 29 M LJ 234 
(1912) MWN 476- 
SeeSQ M 216 

a9I2j MWN 912- 
See S3 M 570 
(1913) MWN 101- 
S«2i M LJ 20 j 
(1913) MWN 588— 

See 33 M 39G 
U913) MWN G05- 

foreign decree — rreeiilion 
0 / 

(1913) MWN 997— 

See 2'> M LJ 355 

(1914) MWN 4G- 
Sf33 M 7cC 


Overruled 33 SI L J 239 = 5o 
XC 666*= 43 SI 372-(1920) 
SJ WN 235 = 11 LW 429 


39 M 21 = (19I5) Sr W N 

162"! L\N MI 

J 10 2S7 »1C 

SI LT 47J 


(1914) MWN 147- 

3=? M 77j 


(1914) MWN 205- 
5^^ 370 SI 


MWN] 
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(1914) MWN 222- 
SeelhVf 80 
(1914) MWN 286- 
See 38 M 850 
(1914) MWN 900- 
See 27 MLJ 656 
(1915) MWN 192- 
See 29 M L J 184 
a917) MWN 30— 
See 5 L W 482 
(1917) MWN 426- 
5ee40JX 776 
(1917) MWN 757- 
6ee40M 1134 
(1918) MWN 274- 
See 7 L W 411 
(1918) MWN 606- 
S<e42M 1 

(1918) MWN 768- 

See 41 M 731 

(1919) MWN 580- 

See 43 M 4 

(1919) MWN 615— 

See 43 M 32 

(1919) MWN 623— 
See 42 M 692 

(1920) M W N 270- 
See 43 M 429 
(1920) MWJ4 467— 
See 43 M 812. 

n 



130 


XHB POINT-NOTED INDEX OP CASl'S 


rMWN 


11921) M.WN. 821- 
See 41 MLJ 512 

(1922' MWN 173- 
See 45 M 875 

11922) MWN 375- 
See 45 M 872 
11922) MWN 601— 
See 45 M 820 
(1922) MWN 614- 
9m 46 M 92 
11923) MWN 148- 
See 46 M 823 
(1923) MWN 233- 
See 46 U 630 
(1923) M.WN 408- 
Sm40MLJ 231 

(1923) MWN 817- 
See 47 M 03 
(1924) MWN 216- 
See 46 M LJ 181 

(1924) M.W.N 807- 
See 47 U LJ. 437. 

(1925) 68- 

.Sm48M C40 
(1925) M.W.N 190- 
Sm 45 M C3l 

(1925) MWN 317- 
S«22L\V. 200 

(1925) MWN 857- 
5m 40 M LJ. 791 



MLT] OVkUBOLEb AND REVERSED ISl 

(1926) MWN 131- 

Sm49M 499 

(1926) MWN 651— 

S« 50 M LJ 384 

(1928) MWN 390— Overralod AIR 1929 Mad ‘’0 

CPC 0 40 R 1— Order to 
appoint recener tn execu 
{ton proceedings — JVhether 
second appeal lies 

Madras Law Times 

1 MLT 153- 

See 29 M 336 (F B ) 

1 MLT 333- 
See 29 U 539 
1 MLT 360- 
See 34 C 163 

1 MLT 387- 

See 30 M 79 

2 MLT 31- 

See SO M 215 

2 MLT 101- 

See SO M 484 

2 M LT 270- 

Sce 30 M 322 

2 MLT 298 (FB)— 

See 54 0 531 

2 M UT. 316- 

See so M 35G 

3 MLT 137- 

See 4 \LJ 7S7 

3 MLT 243- 

See 18 M LJ 217 
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THE POINT NOTED INDEX OF CASES 


[MLt 


4 MLT 172— 

See 1908 AWN 211 

4 MLT 233- 

See ISM L3 5iB 

5 MLT 56- 

Sec 1908 A W.N 163 
G MLT 175— 

Sec 32 M 632 
7 MLT 164- 

Sec (1910) M W.N 645 
7 MLT 198- 
See 33 M 488 
7 MLT 233- 
SecSSM 312 

7 MLT 376- 

Sre 33 M 446 

8 M L.T 33- 

Set 33 M 483 

8 MLT 60- 

See 31 M 97 

B M LT 218- 
34 01. 

9 MLT 264- 

See 36 M 97. 

0 MLT 451— 

See 35 M 1C2 

9 MLT 468- 

(nio) M W N 762. 

10 M LT. 71- 

Sre 51 M I.J 359. 



imirzn— 

3;e £'J- ‘3 

IIHOLraC- 

S'! i:iu : 

irsnir si_ 

'^! £1 j_-t .:£3. 

n JTLr sa— 

Sa -£ '2 ?G. 

II STLr 3T_ 

5'f All. It 

II klt Z5a_ 

I**— ’Xii.r _ai. 

II jilt JtS- 

'••SI 2. an. 

II IIL-T" -f ^ 
'-I'Xctt 
‘2 SILT.ta- 
S" WXTTl. 

13 MJLT. 12S_ 

14 Mi.T. E3_ 

St* t5 U. 2^ 

'‘I M UT. 95_ 

M-LT. 223_ 

S«25 

MLT. 57S_ 
*"1 I'll'. SC 

15 MLT. 9j_ 

See 2 j 

15 MUT. 151 
^ 3s 

15 MUx. 

33 It, w 
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16 MLT 18G_ 

5ce27MLj 244 
19 MLT 86- 
S«3 LW 109 
19 MLT 165- 
S«30M. LJ 207 

19 MLT 390- 
See 30 M L J 565 

22 MLT 173- 
SeeiOll 1134 

23ML.T 81- 

Seel L W 411 

24 M L T 246- 
See 42 M 33 
24 M L T 346- 
See 42 M. 1 
26 MLT 82- 
See 42 U 692 
26MLT 115- 
See 43 M 32 

26 MLT 154- 
See 43 M 4 

27 MLT 242- 
See 43 M 429 

27 MLT 245— 

See 10 h W 498 
30 MLT 202- 

See 45 M 872 

30 MLT 323- 
Sec 45 M 281 

32 MLT 290— 

See 40 M 886 

33 MLT 21>~ 

See 47 U 63 



A.IR Mad] OVERRULED AN1> BBVEhSBU 


Weir’s Criminal Rulings 

IWeir 91- 
Sec5M 377 
1 Weir 353- 
Sec 1 M 173 

1 Weir 413— 

Sec 10 U 255 

1 Weir 657- 

See G M 60 (F B ) 

2 Weir 68- 

See 2 M 140 
2 Weir 247- 
See 28 M 255 

2 Weir 557- 
See 8 M 336 
2 Weir 576- 
See 26 M 98 
2 Weir 641- 
See 17 M 260 

All India Reporter, Madras. 

(1921) M 629— 

See il M LJ 612 
1922) M 1— 

S«46M 92 
(1922) M 93- 
5«45M 875. 

(1922) M 236 (2)^ 

S<'#46 M 231. 

(1922) M 512- 
S«45M 820 
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inr poINT•^OT^D wdex op cas<i s £A J R, Mad 


(1923) M 1— 

See 46 M 92 
(1923) M 237 (1)— 

Sec 45 M 872 
(1923) M 308- 
See 46 M 823 
(1923) M 320— 

See 46 M 83G 

(1924) M 56— 
i«46MLJ 231 
(1924) M 130— 

See 47 M C3 

(1924) M 786- 
See 46MLJ 181. 

(1925) M 52- 
Sm47MLJ 487 

(1925) M 155- 
See 47 M 877 
(1925) M 579— 

See 48 M 6i0 
fl925) M 672— 

S«(1S25) MW.N 317. 
(1925) M 725— 
S«a48M 631 
(1926) M 168-* 
S^e49MLJ. 791. 

(1926) M 480— 

See 49 M 499 
(1926) M 576— 

See 60 M L J. 384. 
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OVERRULED AND REVERSED 
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Nagpur Law Reports 


7 NLR. 134- 

C P C (1903) S 47 

8 NLR 22- 

C P Tenancy Act S 46 

12 NLR I9_ 

Mortgage — Oahan Lahar 

Mortgage 


13 NLR 217- 

LtmWotton Ut 132 

16 NLR 178- 

C r 0 145 an/l 151 and 

0 21 ^ AZ—Depoutary 
ttenniy 

18 NLR 134- 

}■ xecuUon sale — Confirvta 
Iton oj ; mate saUsfaet%on 
of dterte 

19 NLR 4- 

C P Tenancy (1893) 
S 36 

20 NLR 124— 

CoMrl Pea Act S 7 (r»)(ff) 

21 NLR 1S7- 

C r Land Pfpenue iet 
S 151— C/nf* tofre-evrt 

^22 NLR 30- 

' Si'ect/e PeU*/ lc< i 9 
19 


Overmled A I R 1957 NftR 112 
=23 1. T.R U = 1C0 IC 
691 

22 N LB 128 = A1R 1927 

Nag 30 = 97 IC 1016 
(PB) 

44 C 383 = 20 NLR 46 

=44 0 38S = AIR 191G 
PC 119 = 44 lA 87-15 
A I J 107 = 19 Bom L R 
194 = 25 C LJ 131 = 21 C 
WN 383 = 32 MLJ 39 = 
ilMLT 12 = (1917)M W 
h 94 = 33 1C 933 (PC) 

24 NLR 93=A IB 19?6 

Nag 84 = 8N LT 232 = 93 
IC 118 

20 NLR 93=AIR 

1921 Nas 258 = 7 NLJ 
130 = 80 I C 19 


21 N LR 127= MR 1928 

Nag 205=111 10 8J5 

(FU) 


21NL.B C2 = AIR. 1926 

Nag 306=89 I C 44 


AIR 1937 Nag 150=10 

N LJ 17=23 N LJl 6=93 
1C 433 


UR. 1923 Nag 49 = 100 

1C 170 = 23 N L.R HI 
{I BJ 

UR. 1923 Nag 313 = 24 

N L.R 112. 
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THE rOINX NOTBO INDEX OF CASES 


toe 


Central Provinces Law Reports. 


13 CPLR 104— 

Depoii'ary /or taft 
^Enforcement of security 


Orerrulei] 20 N L R 93 =A I R 
1924 Nag 258^=7 NLJ 
130 = 80 I C 49 


All India Reporter 


(1922) N 248- 
See 18 N LH 134 
(1923) N 34- 
Se» 19 N L B 4 
(1925) N 131 — 

See 20 N li R 124 

(1925) N 292- 

Land Icqinjitton Jci 5 23— 
Auard of compensaUen-^ 
Frinetple underlying 

(1926) N 193- 
S«21 NLR 107 
(1926) N 290- 
See 22 N L R 30 

Oudh 

1 O C 42— 

Landlord and Tenmt — Escheat 

IOC 225— 

Oudh Act 1876 Ss 219 and 
220— Revenue Court— 
Partition by 

3 OC 281— 

Hindu Law — Inheritance 

TOC 327— 

Registered Document Certifi. 
ed Copy — Admissibility 


Nagpur. 


Reversed AIR 1929 PC 92 


Cases 

OFerniled 12 OC 197=3 10 
519 


9 0 0 76 (P B ) 


ReversedSOC 297-27 A 271 
= 32 I A 113 = 9 OWN 
477=800 155 = 15 MLJ 
197=8 Sar 772 (PO) 

Overrnled 7 0 0 365 



OVFRBCrLED AKD RGVEBSED 
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PLJ] 

9 O C 235— 

Ees judicata 

14 OC 6- 

Decrecupan bond given by — 
Release of estate from 
snpertntendanee — Exfcii 
tion after release 

I L R 

1 Pat 167— 

Orma Tenancy let (1913), 
S 117 

2 Pat 916- 

C P 0 (1908) 0 21 R 23 
^Bzeciilion-^Notiee 


OTerrulod 12 0 0 347 IC 
763 

38 A 371=AIR 1916PO 

1*=43IA 69 = 19 00 55 
«14 ALJ 477=18 Bom 
LB 412 = 24CLJ 15 = 20 
eWN 770 = 31 MLJ 72 
= 20UL.T 53=3 LW 525 
= {19ir>) UWN 425=4 O 
L J 1 = 33 IC 631 iPC ) 

Patna. 

Overruled \ I B 1927 Pat 209 
= 6P 698 = 10510 633 = 
OPLT 72 (FB) 

5r 1 (SB)=\IR 1925 

Pat 474 = 1025 PHOC 
121=6PLT 290=87 10 
531 


Patna Law Journal 


1 Pal LJ 257- 

Ron transferable oceujaney 
holding 

2 Pat LJ 402- 

Dengal Land Rerenue Sales 
let II 0/ 1659 A 33 


2 Pal LJ 530— 

decree — EieeufiOn 

3 Pat LJ 404- 

Res J« iiriM 

5 Pat LJ 373 - 

OritsaTrnii^y tfl U^IS) 
A 117 


Overruled 1 P 317=\IR 
1932 Pat 114 = 3 PL.T 205 
= 65 I C 335 (FB) 

IIB 1926 PU 126 = 53 1 

A 2IR =44 C L J 515 = 31 
C N 815 = 57 M L J 815 
= 33 MLT 5 = 8 PL.T I 
=S8IO 930 (PC) 


1 V 317 = AIR 1922 Pa* 

114 = 3 PLT 205 = 65 1 0 
535 (FB) 

IP 90-\in 1922 Pat 

41-1922 PIICC 17 = 64 
IG 337 = 3 PL-T 60 
U B) 

MR 192' Pat 2 9 = C 

l*al nS=I05 IC CS3 
= 9 PLT 72 (FJJ) 



1^0 TUP POIhTIlOTBD ISDET OP C4SES [PHCC 

6 Pal tJ 72— Orcrmled 1921 PH 0 0 215= 

llxndu La\L —Debtor A IB 1921 Pat 447=6 P 

LJ 526 =2PLT 407=62 
10 132(FB) — 

6 Pat LJ 465- Rerersea 5 Pat. 58=A 1 B 1925 

Lvidence Act S 68 — Admts P® 203 = 2aijJ 815 = 49 

Sion of Ijzccution ^ 240=2 O Vr N 641 

= 6 PLT 576 = 43 C L.J 
148 = 27 Bom L E 1144 = 
22 L.W 373=(1925) M.W. 
N 728 = 89 10 659 = 52 

I A 363 = 3 Pat LK 296 
= 30 0WN 364 
Patna Law Times 

1 Pat LT 300— OTorruledlP 90 = AIB 1922 

Wtlkdraual of suit 44 = 1922 PHOO 17 

= 64 IC 337 = 3 PLT. 

2 Pat LT 17- 80(FB) 

SeeC PL3 72 
2 Pat LT 752- 
See 6 PLJ 465 

4 Pat LT 721— 

hec 2 1» 91G 

5 Pat LT 140- 

See 1 Pat 167 

Patna Law Weekly 

2 Pat LW 229— 

See 2 Pat LJ 402 

3 Pat LW 104- 

Sc«j I P L J 267 

Patna High Court Cases 
(1920) Pat HCC 232- 
SeolVhl 300 
(1921) Pal HCC 113— 

Stc6 l‘LJ 72 
(1922) Pat HCC 42— 

See 6 P LJ 465 
(1923) Pat HCC 283— 

Sec 2 r 916 



ILR Rangoon] overruled and reversed 


I4l 


U P Law Reporter Patna 

2 UPLR (Pat) 121- 
See 1 P L T 300 
4 UPLR (Pal) 3- 

See 6 P Li J 465 

^ All India Reporter Patna 

(1921) Pat 18- 
See 6 I L J 72 
(1922) Pal 70- 
bee 6 PL J 4Q5 
(1922) Pat 548- 
See 1 Pa 167 
(1924) Pat 111- 
See2 P 910 


1 L R 

2 R 546- 

Cr r C S 497 

3 R 243— 

Fiirfenre S 92. 

3 R 322- 

nhtil liic — Dumfse — 
I f’roifrtif 

3 R 492- 

Prorinfial Jniflreffy 4ft 
Si 42anJ 2S (2) 

3 R 538- 

c r r (' S 497 

6 R 259— 

Cr I ^599— rrt.fr 

/ mil ^ 


Rangoon 

Overruled 6 It 276«A lit 1927 
Bans 209 = 104 10 101“ 
23 Cr LJ 773 

4 R 36S=AIR 1927 

BacR 33«6 Bur LJ 145 
= 99 10 519 (FB) 

5 R 290-103 IC 5CS- 

6 Bur LJ 1C6-AIJI 
19 7Rar5R 209 (FB) 

C RiCR i7«UR 1923 

B*nf! 103-lWl.C 7C3 


4Ul 1927 U-5 903-5 

r rC-lOl IC 101-28 
Cr I>J 773 (1 B ) 

MR 1'>29R*^? 97(FJ1' 
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THE POINT'KOTED INdE\ OP CASES 


[BLR 


Burma Law Journal 


1 Bur LJ 138— 

C P C S 115 — Government 
of India S 107 

4 Bur L J 187— 

Cr P C S3 252 and 257 

12 Bur LJ 31- 

Buddhist Law — Burmese — 
Pay in property 


OrerraledS Bar LJ 117=4 B. 
304=93 10 902=A IB 
1927 Bang 1 (FB) 

AIR 1926 Bang 164 = 4 

R HG=5 Bar LJ 90=98 
IC 703 

AIR 1927 Rang 209 = 5B 

296=103 10 5G8 = 6 Bar 
LJ 166 


3 Bur LT 6_ 

Buddhist Law —Inheritance 


Law Times 

O erruledllLBR 23J=AIR 


6 Bur L T 105— 

Buddhist Law—^Inhentance 

7 Bur LT 95- 

Promissory note 

8 Bur LT 140— 

B iddhist Law 
10 Bur LT 32 — 

If accused can be compelled 
to mahe thumb impression 

10 Bur LT 53— 

Limitation iel (1908), Art 
60 


1921LB 9o»<-8 10 49 

(2) (P B ) 

11 LBR 220»AIR 1921 

LB 95=2R 693-68 10 
49 (2) (FB) 

lOLBR 54 IFB) 


11 LBB 220 = AIR 1921 

LB 95 = 6810 49 (2) 

1 R 759 = AIR 1024 

Rang 115=2 Bur LJ 270 
= 83 10 669 (FB) 

lOLBB 161 = 13 Bar LT 

21 = 67 10 90S 


Burma Law Reporter 

3 Bur LR 82 — Overruled 5 par LR 4 

Contract — lisijnmenl 

5 Bur LR 217- 

5r«LBR (1803—1900)585 



LBR.] 
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143 


6 Bur LR 182— 

BuJdhsst LaiL — Dixoret 

8 Bur LR 218— 

Buddhist T aw — Ilusband 
and Mt/r 

8 Bur LR 285- 

Buddhist Lau-~ ilarrtage 

10 Bur LR 234- 

Bftddhisl Law — E Idest 

daughter — S'lare of 

12 Bur LR 29— 

Toner Burma Toun and 
I illag* Lands 4et, S 41 

14 Bur LR 81- 

htdence — Competent tett 

ness 

14 Bur LR 201- 

I reeutton Mortgage 

14 Bur LR 205- 

Buddhtsl I rtf — emj tton 


Overruled 5 LBR 114 = 4 10 
dC6 (2) 

3 LBR eC (F B ) 


SR 455 = AIR 1925 Rncg 

2«0 = 4 Bur LJ 123 = 90 
IC 717 

11 LBR 220=ATR 1921 

LB 95 = 68 IC 49 (2) 
(FB ) 

6 LBR 163 = 8 IC 1129 

(FB) 


8 LBR 88 = 7 Bur LT 

143=21 IC 321. 


8LBR 215 = 8 Bur r*T 

214 = 29IC 941 


8 LBR 466 = 10 Bur LT 

211 = 11 IC 149 


Lower Burma Rulings 


LBR 0872-92)76- 

Buddhi^t Lair — rrf-rrjr^»?»i 


Overruled 8 LBR 466 = 10 
Bur L.T 2U = 4l 1 C 149 
= 1S Cr LJ 773 


LBR 1872 92U30— 

irnffrrittj <■ nfirtef 

LBR (1672-92/ 146- 

Ire » f ire • 1 1 1 h^re 

LBR (1872-921361- 


2LBR 216 

LJill 2CZ 

2 LBR 820 


LBR 0872-92 378- 

Paijlisr Lrt*.'— 


S L.PJL £01 = 8 B=r 

2C3 = 80Ia5“S(r»’ 






'D ixrriszr* 


1J5 


I LSX 5S— OrKTiii-; 2 UE^B. H5 

I LBjl. 59— iL33.14j. 

Sirrrn 'jrtrT'ts;- S. 5 


I UBK 69— 

S^tt fnr Teri~~Svs 2 I Cs:x’^ 

1 LRR. lOO— 

Irry^^ itrKi c~T,j»i 

— fr.'^7"7 

I LEK 17S- 

•li"’! 

I LBJl 154- 

S/-» a S •=. 215 . 

I L£R 277- 

>1 Pf'^wC'vr^t— /srij 
cf C'f 

i?r^w C'»rfi 

1 UBiL 297 (KE.>- 
2UB^1- 

W-I/W— 

2 LBJt ES— 

£<ie— ■»»■ J 

iri/, 

2 UBR. 137- 


3UB.2.ST (FB). 

{ L3^IC4(Fa). 

• L.BiL STT^^Bct.LT 

J91*3^JC 772 {FB). 

3 I^DFwlOO (FB) 

3UBR-173 (FB). 

* lyBJJ 17 


2 LBJl 13S- 

f-'W' ' 

1 > 


3l5*»SBar 

rn mi ri:* T7 


^UT. 
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TtlE POINT-NOTED INDEX OF CA6FS 


[L3J? 


2 L.BR. 174 {F.B.}— 

Buddhist Laic-^Inheritcmce 
— Shar« £>/ tetdoiD ond 
children by fomer marrs- 
ages 

3 LBR 165- 

See 12 Bom L3 29 


Orerniled 90 IC. 3a=AJ^. 
1925 Bang. 340=»4 Bar.LJ. 
180=3 B 549. 


3 LBR. 175 (FB.)- 

Buddhist LOi to — .Va mage—^ 
Busband and Wtje — Deser- 
(ton of one by ether for a 
period uhether dtssoltes 
rramagt Ite. 

3 L.BR. 229— 

Burma Gambling Act, Ss. 6 
and 7 

4 LBR. 5- 

Crmtnal Procedure— Dacu- 
ment put in during cross- 
ezamination of prosecu- 
tion witness. 

4 L.B.R. 82— 

SeeUBur L.B 201, 


A.IJ1, 1927 B%Gg 294=5 

E 537=6Bnr. LJ. 125 = 
105 LC. 399. 


8 LBJJ. 33=7 Bar. L.T. 

143=24 I C 321, 


7L.B.B 84=231.0.193. 


4 L.B.R 126- 

See U Bor. LB 205. 

4 LBR 146- 

Cr. P.C,S 488 

4 L3R. 148- 

Security proceedings. 

4 LBR. 213- 

See 14 Bar. LJB 81. 

5 LBR 114- 

Buddkist Law — SmiI for 
divorce if lar to suit for 
partition — Cini Proco- 

dttre. 


4L.B.B 340=9 Cr.LJ. 25 
(F.B.). 


-gLBB 353=9 But. L.T. 
39=32 1 0 630. 


-6 L.B.B 18=33 LA. 140 
= 33 C 629=16 CW.N. 
768=14 CLJ. 15=8 
A.LJ. 739 = 13 Bom. L.B 
464={1911) 9ir.W.N. 397 
= 4Bar.LT. 153=11 T.C. 
497=10 M.L.T.479 IPO). 







lit 


7 LEH. It 

S L=1=L 11^ 
S L3E_S:S- 
10 LB5L Z5~ 


-Tpper Burma Rulinss> 


VBB. 1S?2-S^ 1,-tS— 

JiT'tiS' rt-x irj — t^-cucT, 
r-ssss T 'E 

US Ft 1SS2-S^ 1 si- 

r ' c s 

USJt 1SS2-S6: 1 133 — 

G“»*Tt Sn, 

UBR IS9T-190IU.32S- 
Frs^ C ^ Iti 
USR.a697— 1901 11 270— 
c r c * 1 '-- 5 

■r-.r* — rir.— f'r^' 

USit (1902 -03' 11— 

£a..uT< Lust — 


c=.r c I.-. 


-rr3. :a 

-CBlSL j* II I 


-r^jL ri'v-i— jQTv.' I. 


-r.ES- I'*'' u\ 0“ 

c r c IS 


-IUSB>S:*S 1<X4TT. 


All India Reporter Ransoon. 
(1923 R-94- 

P-’ LJ 1S« 


(1925) R- 129- 
fW2R.M6 
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THE POINT NOTED INDEX OP CASES 


[IC 


4 IC 1039 (2)— 

See 32 M 632 

5 IC 87- 

Bee 33 M 446 
SIC 921 (D— 

Sec (1910) M W N 515 
5 I C 208- 
Sec 32 A 253 
5 I C 253- 

See 8 PB 1910 
5 IC 255- 
Sc<j9 PB 1910 
5 IC 276- 
$eeS2A 22S 
5 IC 477- 
See 33 M 488 

5 IC 671— 

See 84 M 387 

5 IC 814- 

See 16 PB 1910 

6 I C 229— 

See 33 M 483 

6 I C 233- 
See 34 U 97 

6 IC 609— 

See 32 A 427 

G I C 887- 
See 34 M 61 

6 I C 893- 
See 37 C 362 



OVERRaLSD AND BEVERSPD 


IC3 

7 I C 477- 

See 130 LJ 609 

7 I C 595- 

Sec 4 S L R 26 

7 IC 717— 

See 73 PR 1910. 

7 IC 909- 
See 33 A 151 
7 I C 926- 

See 33 A 154 

7 I C 940- 

See 34 Bom 576 
SIC 594 (1)- 
See 3 B L T. C 

8 IC 651— 

See 36 B 190. 

8 IC 1048- 

SeelSlOPtiB 214. 

8 I C 1066— 

See (1910) MWN 783. 

9 I C 28- 

See 36 M 97. 

9 I C 335— 

See 14 00 G 

9 1C 492— 

See 5 S li R 1 

9 I C 667— 

Jifl judiCJta 

10 IC 98— 

See 91 M 
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Ororrulod 45 A 505“ 4.1 R. 
1923 AU 490 (2) “21 A1*J. 
455"l L.RA.(Cjr 2S5 
74 IJC 41 (K.D) 
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mn POINT-NOTED iNDEt OP CASES 


10 I.C 145- 
See 8 A L J 404 
10 I C 265- 
See 35 K. 162. 

10 I.C 639- 
See 35 B 362 

11 IC 197- 
Sec 33 A 738 

11 IC 211- 

See IQllPtiR 214 
11 IC 593- 
See 38 0. 789 
11 I.C, 737- 

See 8 A LJ. 1099. 

11 I.C 814- 
See 8 ALJ. 793 

11 IC. 987- 
See 35 B 452 

12 I.C 75— 

See 21 MLJ.1020. 

12 .C 130— 

See (1911) (2)MWN.312 

12 I.C. 317- 
See S6 M. 46 

12 IC. 360- 

See 7 NBR 134. 

12 I C 564- 

See 36 B. 116 
12 IC 765— 

See 36 M> 410. 


ri.c. 
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IC] 

12 IC 927— 

Ste 34 A. 121. 

12 IC 1007— 

See 36 U 380. 

13 IC 134- 
See 34 A 186 

13 I C 802(2)- 
5««87P.B 1911. 

13 IC 851- 
Ste 36 B. 305. 

13 IC 909— 

5«« 8 N L R 22 

14 I C 649- 
8«e9 A.IiJ. 180. 

14 I.C. 659- 

21G 

14 I.C 757— 

See 37 M. 110. 

14 IC 823 (2)- 
5«22Mr<J. 284. 

16 I.C 570- 
See 36 B. 610. 

16 1C. 775- 

Ste 82 P.R. 1912. 

16 I C. 839- 
Ste 36 U. 670. 

16 1C. 977— 

' See 17 O.W N. 163 

17 1C 25- 

See 10 A.L.J. 234. 
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THE POINT NOTED INDB^ OP CASE’^ 


tic 


17 IC 112- 

See 38 M 1 
17 IC 577- 
5f<;40a 312 
17 I C 637— 

See 37 B 60 

17 IC 876- 

See 37 Bom 243 

18 1C 130- 
See 40 C 428 

18 IC 182— 

See 62 P B 1913 

18 1 C 579- 

Seeii MLJ 205 

18 IC 726- 

See 35 A 207 

18 1C 735- 
SeeiOO 108 

19 IC 76- 
See S5 A 187 

19 IC 656— 

See 36 M 141 

20 1 C 327— 

See 6 Bur L J 105 

20 I C 469- 
See 38 B 77 
20 1C 572— 

See?8L.E SI 
20 I C 625— 

See 3811 39G 
20 I C 704— 

See (1913) MWN C05 
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IC] 

21 IC 460- 
See 35 A 521 
21 I C 469— 

See 25 M L J 355 
21 I C 557— 

Se«330 PLB 1913 

21 IC 557— 
5«190PWB 1913 

22 I C 4— 

See 1 LV? 80 
22 IC 99- 
See 38 M 766 
22 1C 193- 
See 33 M 775 
22 1C 576- 

SeelOSFB 1913 

22 IC 899- 
See 37 M 462 

23 IC 11— 
Seel2ALJ 239 

23 1C 72- 
See 38 M 850 

23 I C 975— 

See 7 Bnr L.T 95 

24 IC 106- 
See 33 M 539 

24 I C 224- 
See S3 M 891 

25 IC 388- 

See 27 MLJ 244. 
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fOlNT isOlTED Of* CASLS 


[IC 


25 IC 642— 
5fc42PB 1914 

26 I C 622- 
5«2LW 8 

26 1C 718— 

See 12 A L.J 1323 

27 1C 61- 
Sec 42 0 173 

27 IC 176- 

Sefl20OV?H 39 
27 I C 379— 

See 27 M LJ 656 

27 I C 699- 
Swl2PLR 1915 

28 IC 91— 

Sw 2 L W 177 

28 1C 132- 

See SS B 703 

28 1 C 252— 

S^tf29 MliJ 184 

28 I C 271— 

Sec231irLJ 370 

29 I C 239— 

See 89 M £21 

29 I C 5S6— 
Ereciittoti — 

N^29 1C 7S6- 

See 8 Bur L T 140 

30 I C 37-- 
S«0S.BR 34 


\ 


OTerrulod40M 939 = 31 "MLJ 
51S = (1916) 2 M 296 
= 87 10 741 = 30 M LT. 
391 = 4 LW 507 (F B ) 



AI«>- BfiVBRSKD 


lc.l 

30 I C. 494- 
SeeZ^AW 21 
30 IC 719- 
Se(9 42 G 294 

30 IC 908— 
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m the possession oi imdei the control 
of the uebtoi, otlici than such parti- 
culars (not being his books of account) 
as aic c^sempted by the Code of Civil 
Procedure, 1908, oi by any other en.- 
actment foi the time being in force 
fiom liability to attachment and sale 
in c\ecution of a deciee, 

(3) Older a \vaiTant to issue with or without 
bail for the ai rest of the debtor, and 
diiect either that he be detained m the 
(ivil prison until the disposal of the 
petition 01 that he be leleased on 
such terms as to security as may be 
teasonable and necessary 
Provided that an oidei undei clause (2) oi 
•clause (3) shall not be made unless the Court is 
■satisfied that the debtoi with intent to defeat oi 
d'^hiy his cieditois or to avoid an\ process of the 
Couu — 

(t) has absconded oi has departed from the 
local limits of the juiisdiction of the 
Couit, 01 IS about to abscond or to 
depart fiom such limits, or is remain 
ing outside them, or 

<n) has faded to disclose oi has concealed, 
destioyed, liansfeired oi lemoved 
fiom such limits, or is about to con- 
ceal, destroy, transfei oi lemove fiom 
such limits, any documents likely to 
be of use to his creditois m the couiso 
of the hearing, or any part of his pro 
peity othei than such paiticidars as 
aforesaid 

•VOTES 

Betlefr — This ia waji U Section 13 of Act ITT of 190" Mibipot only 
Kn tfie osclusion of danse (2) wlileh pro\i(led for the npiiointment of 
a.n intenrii receiver of the property or any pirt thereof ninth has 
•been provided for in tbe preceding new Section 20 
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Thu t-oction ojiplip^ lo ft|»pliriition< presented li\ the rrcdifor for 
Ihc adjudication of the debtor, in nliirli r^«P for the t.'»fct\ of Iho 
creditors in Rcnoral ntir one or all of tlie orders nioiitiuiiod in this 
section mis be pnsseil lo the Court either on the application of the 
treditor or of its o«ii motion 

Clause <1) Security — \Miere Msiints for n]>penrnnce of the debtor 
n IS KiTcn, the invohenci [letition dismissed, and the surotr failed to 
produce the debtor nlicn calleil upon held in //i«Mifi 7>i/ r Chedth 
•Sill jl\ 31 Cal in’* 1(> C \\ \ <i6l that the Mcnnt> tnono\ cannot 
be forfeited to Goienmunt but slioold be paid to the decrecliolder 
It u for the Judge to dcternitiie nhether the seenrits is siiflicient, In 
ihf mattfr of Ithiitnn Mohim Ito^r \'} \t II 571 The obligation of 
tbe siiretN is discharged on the debtors death KrM/iii«ri Nnii/ar i 
lUinuin it Mad W t Miitunjoii 4f) Cat 50 17 

C M N 1211 

Clause <1) of this sotiou should be read nith Section 55 (4) of the 
C P Code, 190® The assignee of the secnntv bond given to a I' s 
trirt Jtidgo for the production of an insolvent when colled upon to 
appear is entitled to inaKe an oetioii upon that bond flopinaf^ 
CInnilltuTi t JlifioJibil J?ni (AoMcWirn, 31 Cal 1C2 

Remedy against the surety — I nder the old Civil Procedure Code, 
Reition J-IO a cosenant bv a surets was enforceable ba an ticfion nithm 
3 sears from the date of his failure to produce the insohcnt when 
required bv tl c Court Mtr 4»i«rtr 4fi t Curv Chnnin, 16 All 37 
Put under Section 145 of the New CPC lOO®, no suit is necessary, 
the covenant mac be enforced against lino iii tlie manner provided for 
tbe evecutian of decrees 

Clause (2) — In Ilatmat Bibee t Ithtigtran Ihn 36 \11 65, it was 
held that an order of attachment of the property of the in- 
solvent made before the order of ad|udication must be made 
according to tbe provisions of the Civil Procedure Code, 190S, 
Orders 21 X 3S The Courts in India as in Fngland mar cause a 
debtor to be arrested nnd any books, papers, money and goods in bis 
pos cssirni to be seized if there is probable reason for believing that he 
lins absianid d or la about to abscond ciitli a aicn to aioidiiig pac- 
nicnt of the debt in respect of «hnli the bankrupt* t notice «ns issued 
or if after presentation of a potitum be or or ngainst biin there is 
rmbablc ciiise for l-cliecing that he is about to renioce to prevent or 
delay the j cisycssi m Ik ing taken bv the Official Iteceii er or that he 1 
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concealed or h about to lonceal or destroy nii> of hii good'i or f>oobs 
of account, documents, nntings nliicli bt of U'>e lo Jus (rc<Ltors 

in the course of his ban 1 <rupt< 9 , or if after scrrice of a jietiti >n on 
him he remores anj goods in hts possession without the Joare of the 
Receiver See Section 2o (1) (a), (b), (c) of the Hankriiptci Act, 
1883 

Books of Account —Dooka of nernunt are not ittuchablc under Sec- 
tio 60, C R C 1008 but under the Insolicnc^ Act books of aisonnta 
havQ been made attachable and tbej base been exempted from 
the particulars niontioiid in Section 60, CPC, IPOS 

ProTidcnt Fund —Ruder Section 4 of the Prondent Jiuids ( \nicnd 
ment) Act 1903, a Rnilna} Proiident bund is not liable to attach 
mont at the instance of a creditor of the subscriber C I> V UmdUu 
t loj '\utv>n Vonmri 24 C 1\ N 2'^'^ Heine the Promluit I und 
of & debtor is not liable to attadiinent b\ an order of the Insolrencj' 
Court under tins scition, nor capobto of bein,; token possession of 
by the Receiver By virtue of Section 4 of the Provident Fund* Act, 
IX of 1907, neither the Receiver nor the ireditors of an iiisnlrcnt 
havQ anv right to nioiiev drawn bj the insolvent from Ins cumpulsors 
deposit in a Railnav Provident Fund, i Ohel 

abiui Oulahdat oG Ind Cas 430 Sec also 7>evt Prasad t ,?rfr«foiv 
o/ Slate, 21 A L J 454 and .Secretory of State i Pnj Kumar 
JluXherji, 60 Cal 347 cited under Section 2, supra 

MItaksbara Joint Family ins previously held Property — ^Tliough it 
an Anant Singh v Kalla Sinah, SOI 1 0C3 48 Ind Cas 526. 

that tlie share of an jnsolient member in joint Hindu familv property 
was not ‘property' os defined m Bee 2 (d) ind could not be taken 
possession of by the Receiver, this view ha« now lioen superseded by 
the case of Lai SaJiadur v Paspat Ptasad, 74 Ind Cis dOl 1923 
AIR 151 (Oudh), following 21«n Hoyol t Jugdeep f'laraiv, 3 Cal 
193, in which it has been held that an undivided member has an interest 
in ancestral property and that would amount to ‘ property ' os defined 
in the Insolvency Act, and that such abare in joint family would 
therefore vest in the Receiver So ol'o in Chellaram c Offictnl 
Peeeiter, 1923 A I R 20 (Sindh) it haa been held that under the 
Mitakshara Law a father has a right to dispose of his son’s interest 
in ancestral Immovoble property for the payment of his own debts, 
ond such interest is therc/ora ‘property’ within the meaning of Sec 
2 (d), ond the Receiver is competent to tnhe possession of the same 
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Sec. 22.] 


So al-o in Ilurmuth ll'if \lunno />il r Ilidhn U(>/»in, liid Ca« 
*131 the i.iinc non lias l>ooij odoiitoil tor fuller notci soc iitidor ^ce 
2 (l)d 

Tmtt Property — So a lloooivcr cannot U? npj>oinlod to take cliorgc 
of trust property, rufe notice under Sec J (d) 


22, [43] (1) Th( debtor 6hall on the 7naKing 

^ ... of 071 order admitting the pett- 

Duties of debtors pioducc all books ot ac- 

count, and shall at any time thereafter give such 
invcntoiies of his piopcitj, and such lists of his 
cieditois and debtois and of the debts due to and 
fiom them respectively, submit to such examina- 
tion in respect of his propcity or his creditors, 
attend at such tunes bcfoie the Couit oi icceivoi, 
execute such instruments and generally do all 
such acts and things in relation to his property as 
may be lequircd bj the Court or receiver oi as may 
be proscribed. 


Norrs 

RciKir — Tins oorre«r<»''Js I'lfl", nith tlie 

difference that under Sec 43 fl) of III of 1*107 ererj debtor after 
tlie order of adjudication as \ matter of course ond before the order 
of a adjadication if so required b^ the court ira« bound to produce lu« 
bookn of account .Ic , but under the precent section the receiring 
erder being at once passed on the presentation of the application of 
the debtor, he is required to lomply with tie re^uisitioi s contained 
therein at the time of the prcsentatiou of the application The 
nmendrient is thus csplained in the Aofes on CfoiMc. 

" Apparently the duties imposed on the debtor Iv s iVscct n ( 1 ) 
of section 43 arise as soon as the Court Ins made an order und^r 
See 12 fl) It seems desirable to make tl is tlcnr It is d '"ledt to 
see liovv the debtor can be made under any obli ation to assi t ir the 
distribution of Ins property unless le is adjud-md an iti'olrent It 
IS proposed thercfire to nn end the concluding part of sjh ««rti n (1) 
and to rcle'-ntc to n separate aub section tho prori'ions n’ nli impose 
on the debtor the diits of aiding in the distril iition of 1 i preoertr ’ 
Sir Ceorge lonndes in introducing tie Bill n1 o o’'«''-\c(l ‘ The 

nest point I should like to refer to is the y'nal prori ions of 
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Sec. 22.J 

to batJsfx tlic Court that at tie time of tl u ordir tm book-, 
ucre eitlier not in esutcnrc or were not under ins control N/itii/i/tf 
r Oj^cinl iitijn'f, Ciilcultn 31 ( I J 4^1 lhou;;li tliori. is io 
express prorhion for tbe dismissal of the petition in case of intention il 
or unintentional nonrumpliAiico nith the prorisions of See 22 but 
this gives rise to a strong prestimptioii under Sec 114 uf the Evidence 
\ct that the evideiite nhteh israld ho anil i' not prodm-ed would, it 
) rodiiced be unfnroiiriiblc to the iirsoii nh« mthliolds tit saiiie and 
tills presumption coujiled trilh tie rej re ent iiions of ilio op{.u«iii^ ere 
ditors IS sufficient to satisfy the Court that he is not unable to pas 
Ins dt-btj and tli” Court cm disinit.' the petition Thf I^iTt n Uank 
IaI , Poona v liamehtndra Nom^in Iptf 46 Horn if lloiti I It 
202 


23 [Now] {1} At the time of 7naKi7iff a7i order 
. , , ,, admtttxiig the peUti07i or at an7j 

iituoit f>i it or stibsefpieiit tx 7 ne before adjiidt 
cation, the Court may, tf the debtor 7s under arrest 
or impnsonmeni in execution of the decree of any 
Court for the payme7it of money, order his iclease 
071 such terms as to security as may be rea«077able 
and necessary 

(2) The Court may at any time ordei any 
person who has beeii released under this section, to 
be re arrested and recommitted to the custody from 
lihich he was released 

(3) At the time of vtahmg any order undei this 
section, the Court shall record in writing its reasons 
therefor 


^ NOTES 

Review —Tins eection is new, and is intended to afford reli f and 
protection to the debtor as opposed to Sec 21 rnpm which is intended 
for the benefit and protection of the interests of the creditors The 
object of this section is explained hr 'lir George Lonndes “We 
propose to abolish the automatic protection which ho gets upon 
adjudication It is proposed l»v this Bill to repeal tbe provision of 
the existing Act which provides that immediatelv on 'djudicati 
the insolient «l onld !e released Iron jai! anil make it ne esia 
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him to apply to the Court for protection it to the discretion 

of the Court to grant him protection m any degree it thinks fit ” 
This section should be read with Sec 55 (4) of the CPC 190^ 
Lnder Sec 10 (2) of the Bankruptcy \ct the Court has power 

to star an action execution or other legal process against the person 
or property of the debtor this power may be exercised at any time 
after the presentation of a bankruptcy petition, i e , before the re- 
ceiving order as well as after This protection can only he afforded 
in respect of a debt or liability which is provable under the \ct 
Thus obligation to make payment of alimony is not a debt or liability 
which is provable under the Act and therefore orders for the pav 
ment of arrears of alimony may be made and enforced inspite of the 
receiving order 7infonr /infon, 15 0 B O 21'>, J?f JInirlin*, 
Erparte Jlnuktris 1891 1 Q B 25 

Maintenance —The protection which the Tnsolvencv \ct extends to 
n debtor against his arrest nr attachment or sale of Ins property can 
onlv he enjoyed by him in respect of debts provable under Sec W and 
rot otherwise ilira I^iJ i Tidsi llam, 80 I C 9-16 In the matter of 
Tot** Bihi V Abdul Khan 5 Cal 5% it was held that arrears of 
maintenance included ui the schedule filed bv the insolvent is a debt 
or liabilitv within the Insolvent Act and an insolvent nho has received 
a protection order is not liable to arrest or imprisonment in respect 
of such <?ua<r< ItTiether the protection order protects the insol 
sent from proceedings in respect of any maintenance accruing sub 
sequent to the filing of the schedule’ In ApiUcation by rnrmanmaU 
II*mai}mall, 85 Ind Cas 541 it was held that muntenance order to 
T Wife bv a decree is not a debt provable under the Insohency Act 
The fact that a husband who is in arrears of maintenance has been 
adjudicated insolvent under Scc 27 of the Provincial Insolvercs Act, 
V of 1920 IS conclusive as long as the order of adjudication stands 
that he 13 unablo to pay the amount due, and is not therefore guilty 
of wiltul neglect within Sec 485 (3) of Criminal Procedure Code 
Tlalfhidt V Haljhide 50 Cal 8C7 

Ini.etlm O-dcr of Protection. — This section contemplates release of 
a debtor at the time of the admission of his petition if he ts alru’d i 
unilrr orrr.J but there is no express provision in the Act empowering 
the Courts to grant interim protection in anticipation of arrest pend 
ing the order of adjudication Sec 31 deals with application for 
protection only after the order of adjudication is made The onh 
otler provision which deals expressly with what may be called pro- 
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See. 23.] 

tpitjon belore adjudication is Sec ^ Tlie (.-unditKin under hIikIi tlie 
ProMiicial liisoI;citci \(t ullons the Court to uitprlere bcti\pen an 
iii<.oIreiit and his jud(;niei>t*<re(litors hrfiire adjudication is aliero a 
decree lioldcr /nis arrested lum \ii iiisolrent is not entitled to make 
an application uidor the \ct for protiction lielore he is adjudicated 
unless be lias bc'cii arrested Niniiii. i uni r th/i (>oundan, 47 
M h I ilO (DJt) M N -Bb Ml [ ( ‘Ije 1024 A I IT 
Olid ) 

Inherent Power It "ill bo iiuticed that the protection granted 
under this section is n spetial proteitKin is opposed to a general 
order ol protection pending the order o( id|udicatioii II the debtor 
IS under srrest or imj ri«oniuenl in eseiiitioii of a decree of nns c lurl 
for the pasnieiit of mones order ol his ie>cas« from iirrest or ii - 
prisoninent in esecuiioii ot that decree does not present his arre.t or 
imprisonment lu cseciition of other decrees lor pajnieiit of luoTiey 
ponding the order of adjudication The <|uestiun is in the absence of 
anv express legislation nhetber the eoiirt can be presumed to be in 
tested with the power of granting interim protection to a debtor in 
anticipation of his arrest or inpri>onm«nt in execution of ani/ decree 
lending lie order of adjudication In Tbcfid Pajah t Jlisinttfdin 
■Ifimed 14 C '' 5*S U C f, J 4i) the Calcutti High Court 

held tint although there is no express prosiMon on this subject tlio 
Court in the first instance as well is the \ppellate Court is competent 
to make \n order for «d iiiteri'U protection ot she appellant and for 
the appoirlnient of a Ileeeircr pending tlic order of adjudication and 
during the pendency of the appeal In \olhi ntf f«> mdiiii i Jfuinuna 
rjoundcifi 47 3l h J 7S3 the appellant nho hid filed an application 
for adjudication as an insohcnt aiplied for interim protection and 
his application "is rejected by the Dutrict Judge There nas an 
appeal, and in apjieal the High Court held following fbdul Pa/ah v 
TJauru'Win, 14 C Nt 7* 5^, that tlie District Judge has inherent 

powers under Sec 5 to grant the appellant the protection he claimed 
The proMsion under S« 53 is a temporary procedure pending the 
ndjudtcation order and final protection under Sec 31 Sec 23 is not 
II andatorj and the Judge is not bound on admitting the petition for 
iusoItciicv to releisc the petitioner nho his been arrested on see iritv 
But the Court is bound to gire reasons under Cl (2> wlien it rejects 
Ills petition for protection itaitd Lai r AafSi/>nI iSr/nirni I L 
3 Patm 4t3 S3 Ird Ci' «r7* 0024) \ I 11 (Patnat 5-50 
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Effect of Release — If a dcbtoi i» oiiti released from arrest or im- 
1 risonment in execution of a decree of nuc court for tlie pajment of 
money, bj tbe order under tins section lie i» not li iblc to be re arrested 
u second tune in execution of tlie said decree tliongli there is no order 
to the contrarj, In tin nidffrr of TJolat C ftnnj Vitht, 20 Cal 874^ 
lollowing Ihc iitiietiiij of l>lute i Judah, 12 Cal ho-’ 


24 [41] (1) On the day hxed foi the healing 

^ , of the petition, or on any sub- 

rrocOnr, at l.e.„„E the hefll- 

mg may be adjouined, the Coiiit shall leqiiire 
pioof of the folloxcmg matters, namely — 

(cr) that the cieditor oi the debtoi, as the 
case may be, is entitled to piesent the- 
petition 

[\e\i ] Proi 'ided that, tihere the debtor^ is the 
petitioiur he ‘ihotl for the pnrpose of proviny his 
mobility to pay Ins debts be required to fuhiish 
only such proof as to satisfy the Court that there 
are prima facie yroiinds for believing the same and 
the Court, if and uhen so satisfied, shall not be 
bound to hear any further evidence thereon, 

(&) that the debtor, if he does not appear on 
a petition piesented b> a cieditoi, has 
been seived with notice of the Older 
admittmq the vetitioii and 
{c) that the debtoi has committed the act of 
insoUencv alleged against him 

(2) The Couit shall also examine the debtoi, 
if he IS piesent, as to hi« conduct dealings and pro- 
perty in the piesence of such creditois as appear at 
the hearing, and the cieditor'? shall have the right 
to question the debtoi thereon 

(3) Tlic Court shall if sufficient cause is shown, 
cjant lime to (he debtor or to any creditor to pro- 
duce anv e\idencG which anneais to it to be neces- 
sary for the nroper di’snosil of the netifion 

(4) A mcTnoranduTo of the '=ub'?tance of the 
examination of the debtoi and of anv other oiaT 
evidence shall bo made hv the .Tudpe, and shall 

rtf Ckrt rtf '' 


5ec.24.j OF FUniON 101 

.\OTLS 

Reiiew —Tills is section 1-1 of Vet HI of I'Hl" null the proMso 
Jienly added and corrcsiionds to Sec 17 of the H iiikriipuj Vet ISSJ 
The object of this proMso is explained in the St itement oI Objects tnd 
lieasons — 

‘ It IS now settled law that under the V<t, i« it stands it is not 
open to the Court to reject the petition of del tor on tic ground that 
the ajiphcaion is an abuse of the I in Whitt adiiiitting that the 
•object of an in<olrencs Ian is to deal nith nil nisuliento nhethcr 
holiest or not, and that no applicant nho is in fa<t insulient should 
be liable to ha\c his petition dismissed ii hit i tr it seems reasonable 
that the Court should hare discretion as to tl o amount of protection 
to be afforded to a jietitiouing debtor iii eiili iiidiiidual c.ise, the 
•debtor being required to shon that he is m lurt unable to pay Jus 
-debts, and that he lias not coiK-ealed his property These changes in 
the esisting Ian are affected bj the amendment t e , tlie proviso 
aienij added 

Hearing e( the creditcr s pedUeo — Sec ^ (b) seems to ehon that a 
debt must be indubitably due, but can an In olrcncv Court make an 
enquiry as to a question of this nature' Sec 21 (1) (a) lays down 
that the Court shall require proof amongst other matters of the fact 
ihat the creditor ta entitled to present tlr p'fifion Thu undoubtedls 
refers back to Sec 11 ‘•ec 0 Isvs donii the conditions nliich entitle 
■a creditor to present a petition against a debtor In these is included 
therv must be a debt due to the creditor aggregating to not less than 
Rs oOO/' Therefore ,it is incumbent on the creditor to jirove the 
•debt The jVet is based on the FukIisU Bankriiptci Vet Sec 5 (5) 
of that Vet provides espressly for an alternative reference of the ere 
ditor in such circunutaiices, to relief bj a regular suit The omission 
of any similar provision from the Indian Act indicates that tl e 
creditor must be aliened under See 34 to prove tbe debt nheii the 
debtor denies it Further Sec 25 provides for dismissal of the peti 
tion on failure of tho creditor to proso iiis right to present it, and 
this obiiously involves the necessitv <jf proving tliat right, in order 
-to avoid dismissal Iherefore an Insolrenrr Court mil not be justified 
in referring a petitioning creditor to a regular suit to prove his debt 
A. K, 11 31 C T Chelty Firm T Vaunj lunj Jl tint, V>2S V I R 
■21 (Rangoon) 

Hearing of the debtors petition — Tins section lavs down the prt>- 
•eedure to be followed in bearing the petition li and against 
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debtor for nJjiidirition 'vntl tlie erideiice tbnt mil ln\e to he addiueJ 
in ench case It Inlloivs. the procedure Inid domi m Sec 17 of the 
Bankrnptci \ct l^M Retarding to the English practice, on a re 
ceiling order being made ugiin&t a debtor on the presentation of his 
application For iii'ohcncr n da\ and hour is fixed for the public 
e\aminition ot the debtor and the Court orders the debtor to attend 
the Court on such dav and at snch hour TI e Court thereupon hold'- 
ll public '•ittiiig on the dn appointed for the examination of the 
debtor and the diiti of the debtor is to attend nud to be exainined as 
to Ills coiuliut dealings and property The Court mas adjourn the 
esamination trnni time to line \ni creditor who has tendered a 
proot mis fpipstion the debtor at his public examination toncerning 
1 1' illairs and the <ause ot bis failure Tlie Court nut put siicli ques 
tioux to the debtui is it nax tliink eipedicnt Tiie debtor is ex 
amined in ati and his duts i- to insi er all such questions as the 
Couit mn\ put or niton to be pi t to liim *luch notes of the exam* 
nation as the Court thinks proper are taken domi in writing and 
read oxer to the debtoi an I signed h\ him and mas afterwards be 
used against him 

Costs — The Court has t ^.eiierol power oser the costs of adjourn- 
ment oi am iiicecdin^ amend ng am nritten process or extending 
the time ts rei,i]ds tie costs ot the petitioner all irocceduigs domi 
to and including tie ai iking of a recening outer are at the costs of 
the petitioner 

Procedure end^r the pre*e*'t Act — 

(1) Vdnii'sion of the application— S 1^* (1) 

(2) T'siie of notices of tie date of h anng upon creditors — ^ 

1 « ( 2 ) 

(I) llec-eiTiiig order — ^ JO 

(4) Ilearni^ of the application—^ 21 

(o) Oulers piis'ed upon the bearing i f the ipi In vtion— ^ 2> (J> 

S/w/je, aA — ■'Tis- stxij)*- tA vurfftiry Tt\ ‘2tfb Vte“iTiri-a tA aVt 

letitioii for ndjuduiition is lers limited In the co'c of a deVor le 
IS not entitled to present tlie petition unless (1) he is unable to pas 
Ins debts ntul fit)rr (J) tl at Iiis debts all told amount to not less than 
lU 500 or (1) tliat he is under arrest or inipnsouracnt for a nones 
decree or (4) an order of attaclunent in execution of such decree has 
been made ai 1 is siiFsistiiuc 1 i(fe 'te 10 si J »fi Tlerefoie le has ft 
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Sec. 24.] 

ngbt to present the petition on the happening of aoj oi the tiro 
events, (1) that ho is unable to pa> his debts and (J) and one of 
the three events tnentioned in See 10 (a, b, c) That ho ha» tom 
mitted an act of insolvency (See t>) need not be proveil in the tnse 
of a debtor as the presentation of a petition bj the debtor shall be 
deemed an act of insolvency, 1 tde Explanation to bee (> supra, and 
CAafrat'nf Stngh Vugar r Kharajftt g I afhmiran 21 C U \ 43” 

Change made by the New Act — Macleod C J in Thr Laemt 
Hank Ld t Itame/iandra ^tomyoii i/te 46 Bom 75 Jl Born L 11 
f?92, observes “In appeal the Joint Judge dealt merelv with the 
question whether the debtor wav uiioKc to pay Ins debts and tliougli 
It ivas rightly held that the losolvency should proceed under the 
provisions of Act III of 190” he appears to base thought that the 7«ew 
Act had made a cl nnge with regard to what was required to be 
proved before it could bo decided that tie petitioner had a right to 
present the petition \s a matter of fact there is no material differ* 
enco >n this respect between the Act III of 1007 and the let \ of 
1920 Under Sec 11 (1) of Act III of 1907 the debtor had to state 
in his petition that he was unable to pay his debts, and if either on 
the lace of the proceedings or on a representation of the opposing 
creditor the Court was satisfied that the statement was not incorrect 
It could dismiss the petition But if the debtor had made a disposa' 
of Ins property with a view to defraud his creditors who might other 
wise have been naid then the Court was not justified in holding that 
he was able to pay his debts, but should have admitted the petition 
so that the interest of the creditors might be benefitted by the special 
powers given to the Court while administering the insolvent’s estate ” 

Inability to pay debts — Tl e mere fact that bis assets are more than 
lus liabilities will not show that be is able to paj his debts Jirafa 
AnfA c I urbofi Ilibi, 14 Cal (SOI In dealing with an application 
for odjudicntion of insolvency the Court should enquire into the 
present value of the properties which are available for meeti ig the 
liabilities of the debtor and decide whether having regard to pioviso 
(u) to Bee 21 the debtor has proved inabilitv to pav his debts 5 ifM 
e/atidm IdJij i Firm o/ rajnarasn Pakhnv, 72 Ind Cas CO On a 
debtor's petition to be adjudicated an insolvent tbe onus is on the 
debtor to show (1) that on the date of the presentation of tbe pe* 
tion he was resident within the jurisdiction of the Court to w 
he preseiitsd the petition (9t that he was unable to pav his 
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«n(l (3) that lie ua*- entitled to pieiciit the pi-tition under Sec 10 (1) 
lalshnn dij/ur v Suhramania itjar 15 M L J 129 1923 

M M N 32^ 73 Incl Cas 74 l‘J2J \ I R o'^o {Mad ) 

Quantum of Eildenee — Vnd js regards the quantum of eMdeiu-e 
t>. bo udduvvd *n p»'oof of Ills luabilitj to i ay Ins debts oiilj so 
much proof is to be gireii as to mahe out a prima facie case ns is 
sufficient to satisf} the Judge on the point, and not to enter into a 
detailed esaminatiou of his assets and liabilities and so forth It is 
necessary to point out in this connection that it is not in the pro- 
vince of the Insolvency Court to enquire at this stage as to the mala 
ftde$ of the petitioner and as to his dealing with his property These 
ore proper matters of enquirv nhen an in«olvein applies for an order 
ok discharge Lnder the proviso lo Sec 24 (1) the debtor can be 
required to tiiriii«h only proof that there are puma facie grounds for 
Iclievnig ills tllegation as to his inability to par debt Where the 
lUnutted tacts acre that the debtors debts amounted to orer 
R« 40,01)0 and Ins assets to over Its 31 000 but that the properties 
which constituted his assets uero under attarhment and pmamnblr 
would be sold under pressure and it was accordingly not jwssible for 
the debtor lo realise u fair price held though there was a balance of 
about Rs 3 000/ iii the debtors favour, tliere was sufficient pimit 
facie proof of liis inabibty to pay bis debts I^lthminaravan Atyar v 
Subramaniya iiyer, 4S M L J 129 

• Provided that' — ‘With relereme to this addition it has been 
"obiccted that it will lovolse preliminarj cnquirj into mattei-s which 
have to be gone into fully at a later stage, pirticularly if it is alleged 
that there has bceu any fraudulent concealment of assets To meet 
tins objection we hare provided that at the stage with which Sec 14 
deals, pnma fa<ti prnof only shall be required of the debtor s iiiabilitv 
to piy his issc >1 ’ — Select Commtffee /ftiwrf, 24 919 

Abuse of the process of the Court— Their I ord&lups of tlie Judicial 
Committee of the Fnvy Council id Chalrapai Sim/ Vugui t Klatiii 
Sing Lvchmtrain supra observed "the dismissal of Chatrapat’s peti 
tioii bj the District Court does not purport to rest on anj failure to 
■comply with any evpress tenns of the Vet Whot was held was “the 
application was an nbu&o of the process of the court and so must be 
dismissed ’’ Presumablj it was on this ground too that the High 
Court dismissed the appeal— no other reason is indicated It is to be 
regretted that the Courts in India allowed tlieniselses to be influenced 
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Sec. 24.] 

l>r this plea iiistead uf being guided to tlieir decision bj tho prorisiuns 
of the Vet In clear uud distil ct tenns tho Vet entitles tlie debtor 
lu an order of adjiidiiation vthen its conditions are fulfilled This 
.does not depend upon the Courts discretion but is a statutor; right 
ond a debtor nho brings himself properly mthin the terms of the .Vet is 
jiot to bo deprived of tbat right on so treacherous a ground as an abuse 
cf the process of the Court 

English Lav — AMien tbe presentation of n petition is an abuse of 
the process of the Court tbe Court mas de line to make anj order 
sill It or in 1 rescird n leceiving order made on tie petition T?ms 
for liusi an 1 and lufo if thejr are neitlier partners nor joint traders 
■and hare no joint assets or liabilities, to present a joint jietition for 
the sske u< asoidiig tie pasment of the additional court fee nhich 
srould be pas able on siparatu | eiitiuns is an abuse ot tho process of 
tbe s.ourt ihe proj er order to nake is to strike out the name of one 
of the joint petitioners Ir Jiont IxSij 21 Q It D 17, Aoh; rtiioiina 
AaAu V llanmohoi lixsal 21 C \\ N 461 d] C L J 200 

Vgani whcie a debtor »io is an undischarged bankrupt makes u 
practice of incurring debts and then presenting ins own petition for 
tbe sake of evading committal orders against him, the presentation of 
tbe petition in such circumstances is an abuse of the process of the 
court and no reccising order mil be made, and even if an order be 
incidentullf made, it mil be rescinded, lie lUttt, hxjjartt Offici/tl lie- 
^eicer, 1901 2 K B 39 \ ide notes under Sec 13(f) 

Examination of the debtor. — The object of tbe provision for exami 
I nation of the insolvent under Section 14 (2) non Section 24 (2) is to ob 
tain information at as early a stage ns possible of the property and the 
I whole conduct of the debtor in relation to tbe insolvency proceedings, 

' Jeer V flaiij/arirami, 30 Alad 402 22 M 1. J 02, and binrartrf/ian c 
■Joy ^^rallI 32 All 645 No valid order of adjudication can be passed 
without an examination of tbe debtor if he is present, DialrAa r 
JiimiibtilsA, 23 P L R 1917 39 Ind Cas'^t45 bee also llanaran 
Daa V Jltnarast Das, 9 A L J 233 14 Ind Cas 416, 6ihmore c 

Suheli! il, 19 P It 1900, J/anaixtnittia I a fjacA j c Armajum I adja 
11 B U 229 Where the debtor is examined on oath 1 e must 
answer all questions put to him in the course of his examination — he 
cannot refuse to answer questions on the ground that the answers 
would incnnimate him See Section 31 of the Evidence Vet i 
^uerj I f njKil, 3 Mad 9"1 V debtor against whom a receiving 
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Lad been made had earned un a business lu the nmnutnctiire and &a]e, 
in Lnglantl, 1 ranee and Amenca, of certain piopnetorj articles made 
according to secret lormulas imenteU bj him and his brother with 
nhom he eras m partnership In Ins public esaminatiou iie aas 
required to disclose tliesc formulas in writing to his trustee The 
debtor and his brother had each of them agreed not to disclose 
the secret Lpon the dissolution at the partnership, the bank 
nipt retained the assets and the goodwill of the business in 
England and Vmenca, while his brother continued to carr; it on in 
Jrance The formulas had neier been committed in writing The 
bankrupt refused to disclose them on the ground that they existed onlj 
in his brain as the result of hia skill and capacity' and that to disclose 
them would be a breach of his agreement with his brother Ileld that 
the formulas were part of the goodwill and assets of his business and 
that he was bound to communicate them to Ins trustee In Jte Keene 
(inZil) I Ch D 47o 


25 [15(1)] (1) the case of a 'petition vre' 

^ . sented hy a creditor, wneie 

ismissa 0 pe i ion Couit IS IlOt Satisfied With 

the pioof of his light to piesent the petition or of 
the service on the debtor of notice of the order ad- 
mitting the petition, or of the alleged act of insol- 
vency, or IS satisfied by the debtor that he is able to 
pay his debts, or that for any other sufficient cause 
no order ought to be made, the Couit shall dismiss 
the petition. 


[New] (2) In the case of a petition presented 
hy a debtor, the Court shall dismiss the petition if 
it IS not satisfied of his 'right to present the petition. 

NOTES 


Review — This is Sec 15 (1) III of 190", and corresponds to 

Section 7 (J) of tlie Bankruptcy Act, 18Sd 

Creditor's petition — In the rase of a petition presented by a credi- 
tor what the court is required to be satisfuid with is (11 that the debt 
owing to tlie creditor, or if two or more creditors join in the petition, 
the aggregate amount of debts owing to such creditors amounts to 
Rs 500/-, (2) that the debt is a liquidated Bum pajable immediately 
or at some certain future time, (If and the net of insoliency on whi-b 
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the insolTCncj’ petition gruundtd lia» otciirred uithiii three iiiuiiiIia 
l«forc the pre^ntation ol the pitition (S 1*) A creditor & right to 
pieKont the petition Avcruos otiU oii the happening ni these tl ree 
ereiits and nt the lieuriiig he «ill hare to prorc the conibmation ot 
t* e above three e<nnits, and that tlK noti*^ of 1 opnlicjtio ! a» 
been fecrved upon the debtor in the muiiiier prescribed for the scriice 
of summons 5 19 (J) In addition to the abote he mil hare to shon 
that the debtor ordinanlj resides carries on business or personalis 
norks for gain within the jurisdiction of the court (S U) 

If the creditor cannot establish b> etidence the points abo>e re 
ferred to or that the debtor is in a position to par his debts or that 
the presentation of the petition is on abuse of the process ot the 
Court, bis petition should be dismissed othermsc the order of adju 
dicatioo should be passed and the resting order made, Ue lJuiie$, 
hjiltarte htng 18<C 3 Ch D 4C1 

Secured Crediter’i petition — \ secured creditor may not petition 
for adjudication of an insoltent unless he is mlling to rehiujuuh his 
security for the benefit of the general body of creditors or gives an 
estimate of the ralue of his securitj, and in the latter cose he mot be 
admitted as a petitioning creditor to the extent of the balance of the 
debt due to him after deducting the talue so estimated," TIiiiiJl of 
Upper India r The Idminiitrafor G'cnerol of Bengal, 43 Cal (>33 
(6C4) I iJe aUo notes under &ec 4* m/m 

Sufficient cause— Sec 15 (1) of Act IJl 1907 which empoaers the 
Court to dismiss a petition for any sufficient caus« dealt entirely nith 
a petition of a creditor and not by a debtor rnfoliiiutA v JSadri 
das, 36 All 230 12 A L J 353 (1. if) A/i 7iu c Ayi'po bouny 

U. B n (1911) 84 11 Ind Cas 743 Tin la c Pilhiy b 

L B B 146 5 Bur L T 277 18 Ind Cas COO It is impossible 
to specifically state what mil be mtficient cauir, It Otiray, hj-iairte 
Otxray, supra If the Court is aatistaed br the debtor (1) that he is 
able to pay his debts or (2) for anr other sufficient caii^e no order 
ought to be made, the Court shall dismiss the petition, I’reo A'lif/i r 
Aibaran, 15 C. 1. J 631 See also Cinradhon r Jot A«ni<ii, 3J All 
C45 llliat would bo sufficient cause must depend on the circum- 
stances of each Iriino ( Arlfon t Afaun^ Vo Thin 9 Ind Cas 461 

Debtor's Petition — In the case of a petition presented br tlie debtor’ 
what the Court is concerned with is to satisfs itself that the 
u^entitled to present the application and nothing more, and tl 
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« tliL rtquirenients of ^et 10 nr (1) tliat lie i'> uuable to pa^ 
liH debts ( 2 ) tiuit his debts amount to Its or (J) that he is under 
arrest or inif risoiirutnt in csecution of a niones decree or (4) that an 
order of attachment is subsistiu" \nd his petition is liable to be 
di'mis.sed onls on Ins failure to prose the nborc and on no other 
t,rounds / ilu ( } nnil Jfuiti r /himlumur A/tini, 13 C N L’l3, 
S) titkh >»if/i(fi c huilninujrt Hossie, 13 t \\ \ J44 Jihaik 
< .}tm Jlthimui r 'i/wi/ llu/«f ill 10 t \\ N Ihatrar^it 

iiin'j Dojur i Khmu iiiiiij Ltirkmiram 21 C M N 497 2-> C L J 
213, liei i Ua ja^ntmi .iO Mad 4lCJ Oirirnd/iuri r Jiii/iitiruin 32 
Ml on /fi 7 MiiMi»/ r Oin,/« Jfitt 41 All 4% I uder Sec 13 (1) 
the debtor li is to state in ins petition that ho is unoble to par his 
debts and it either on the tace ol the proceediiit 3 or on a representa- 
ti III of the oppositi), creditor, the Court is satisfied that the state* 
nient Is not corrcit it tin dismiss the petition But if the debtor 
has iniulc a disposal nl Ins properts nith a Men to defraud liis credi* 
tors uho mijjht otlteruise hate been paid, then the Court is not justified 
ill holding that he is able to ptj his debts but admit his petition 
Ilif Inxnii iJai k I imitrd i'oona v ifomc/ioiidra ^^a)'apalt Aite, 40 
Hum 24 Horn I R 292 

Scope of Enquiry — W >Kh \ ( J , Mirs ‘ *<00 2j is ratlier a trap 
lor Jiid,;cs hIio di n it take pains to understand it ’ 3\hen n» act 

of insnhcnot is iillei,ed uudei tins section the Judge must first satisfy 
hiin^clf uliethcr tho <reditor is for the amount alleged, or for a sufficient 
anionnt to justifi a petition under the \et, or, in other uords, that 
the ciiditor has u right to present the petition The Court must 
on be satisfied of the sersire of notice on the debtor of the order 
admitting the petition It must then be satisfied or express its dis 
satisfaction for adequate reasons uitli the alleged act or acts of insol 
sriKS It must thii consider nhether it has been satisfied by the 
debt! r tliat lio is able to pay his debts In roiicliisioii, uhen the learn 
ed Judge has coiuc to all the necessary findings 011 the issues indicated 
nlHiti , inid he still finds that there is pnma fane ground for making an 
order ngninst the insolvents, he must consider whether there is any 
nfher niifiicieiit r<iu»' « hs no order should be made The mere fact 
that I as lueiitR have 1 eon made to tho creditors of on insoh ent beta ecn 
the fling of till pitition for insolvencr and the hearing is not a ground 
for dismissing the |ctitiou It is not sufficient for a Judge to seize 
hold of a \agiie clause m 9ee 23 that “for some other sufficient rea 
«>oii ’ no order might to be nude unless he makes it clear what the 
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rnu.c is and nliat tlie Burn>unditi{; timiniHtnnrvs in the 
< ive are r<im CAmit? r Jugal Kuhorf, 4C \JI 71 I 22 V L J 6'*4 
81 Ind Cas 967 1924 A I R l\ll) 680 Tho proMsions of Ss 10 

to ‘J-'i nere intended to prevent tho abuse of debtors filing tlicir nppli 
cations as a method of evading liabilitv for arrest and getting, nut nt 
psement of their debts \ finding that a fudge is not s itisfied that 
the appelhnts are unable to pas their debts must he a finding arrived 
at like sin other fimlmg bj a judicial tribunal in which the reavoii- 
fnr so holding is stated iii surh a noj that it max be cheeked iigtin-st 
the evidence and weighed in tho baUncs. Viithiirti ion r Jlihlrt 
J'(im SO Ind Cas 21 I'Ui A I R (\U)80» 

Dismissal en the grtiund ef atsett exceeding liabilities or concealment 
of property — \ judge should state the ground or one of the 
grounds set tiirtli in 1> (1) now 2j, hh that on which he 

dismisses tlie insolvencv petition / reoiuitft t \i/flr(iii, 15 C L J 
C.U lo Iiid Ciis 870 \ debtors oppli<utioii to be adjudged an 

insolvent nnnot bo dtsmiixed on the ground that the assets of the 
debtor as set out in the scliedule ex<«cd his liabilities or that the 
debtor has concealed some of his properties Juoli \itth t J'lirbafi 
Jhfi 14 Cil 691 liilJtoJa* T 19 MIlSj 21 V 1\ ^ 

07, hah h\m<ir » fo/i/ri.ftno 15 C M N O^O, ^haiJ h GJrJum 
t S/id/ Ilu/e/ 4fi 10 C N 833 IG Ind Cos 470, 

Kidhata Ih r Jii laiin ith 9 \ I J JiirAomnind iZi<t<nin i 

JMiIiiJd 10 \ 1 J 188 17 Ind Cas <)» A/nsim //iMmiii i 
Jjithun Sill/, 14 Ind Cas 221, TiiIm I’am t ( ohim J/ii/uucfdin, 
]0 P M R 3903 \ debtor be ad/udic ited insoJrent but 

his petition was dismis ed on the ground (1) tint he Htl allowed 
a register containing the i nmes of pilgrims allotted to him on par- 
tition to remain with his brothers (2) tint he had reinored his 
plTce of residence, (3) tint he find inserted fictitious amounts of 
his income, held tl at none of these grounds was a vnhd ground for 
dismissing the petilion l/iinr /of r Si'ihhi ion 1 ii / 2 pat L T IOC 
CO Ind Cas 84® In dealing with an application for adjudication of 
insolvency the Court should ennuiro into the pmert vnhif of pro- 
perties which are available for meeting the liabilities of the debtor, 
and not to dismiss the petition on the ground that the value of the 
properties was or might have been more SahitlnntJra idd i v Firm 
of rairnrotn I'ulhint, 72 Ind Cas 60 See also i/>I sfiinomj/on 
Airirr 9,’ron-aniom 4ji/flr, 4-5 M L T 120 1023 31 1\ \ 3" 

71 Ini' Ca. 74 
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Dismissal on the ground of abuse of process — The Court i\oulcl 
clccluie to pass nn order of adjudication irlicre it Mould amount to 
an abuse of the process of the Court, I’oniiiMuamt Chettjj i 
^aiayanantcumi Chetti/, 14 M L 1 355, Tin la i Aul»a)/i/u 1‘iUaij, 
C L B R 149 18 Ind Cas 500 5 Bur L T 277 Mbnt is or is 
not au abuse of the process of the Court is to be judged in each case 
tccordiug to its circumstances An abuse implies that the petition 
«as presented in order to perpetrate a fraud, Vnuny I’o Ifiu i 
Mauito Po Ki/ii JO Ind Cas 943 Lnder the law of England it is 
Mell settled that when the presentation of a petition is an abuse of 
the process of the Court th© Court luaj decline to make any order 
on it or may rescind the receiving order made on the petition This 
principle was recognised in the cases of In fie Betts (1901) 2 K B 39, 
In Ite Painter, (189o) I Q B 91 and has been applied by all the 
Indian High Courts It was indicated as applicable to the FroTincial 
Iiisolienc) let in the case of Sitnururfifm v Eaclumoj/ee Bassee, 15 
C M N 244 12 C L J 445 aud has been recently accepted by two 
Full Benches, one of the Allahabad High Court in Trilofi I^ath 
t Badri Bas 36 \U 2o0 and the other of the ^fadras High Court 
in Poniiusami ( hetfi t AarasimAa Chetti, 25 L J 445 'We 
must take it then as well settled that notwitbstauding proof of the 
existence of the conditions mentioned in the statute, the Court is not 
bound to pass an order oF adjudication where the application consti 
tutr< an abuse of the process of the Court J/olcfiand x (lopal Ch 
(il n*l al 21 C 55 N 298 \nd in I?c Ballav OlnntJ Seroicoie 27 
C 5\ N 739 it was held, following Valcftamf i Goi>al Chondm, that 
the presentation of a second lu'olveucj jietition by the debtor on the 
same facts aas an abuse of the process of the Court, and the second 
adjudication order founded on it must be annulled 

V/hat Order should the Court Pass —Being satisfied on enquiry as 
to the truth of a creditors petition that a debtor committed an 
act of insolvency in that he alienated his properties with intent to 
defeat his creditors, a judge not only adjudicated the debtor an in 
soiccnt, blit also annulled tie alienation by the same order before ap 
pointing a Receiver Jfelil that the order <u annulling tlie alienation 
was illegal that it ms for the Receiver to apply for sucli an order 
and that until tho receiver lefnses to do so no one else lias a right 
to apply IjijiJJfcWiv 4j»nr'Wi 43 Afsd l^O 41 M L J 006 
1021 51 W ^ SIG 14 I 55 GY', follow. «g llrmuii C! nmpalal v 
Bor Irrlrn Vnm (1910 2 Pit I S 101 
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Appeal — \d upiiit liis. n;.aiDst an order dismissing a petition 
under this section nU i>c«tion 75, and Solcdule 1 tifnt 

26 [15(2)(3)] (1) Where a petition presented 

\a-ard of Coropon b> a cicdilor IS dismisscd under 
jation sub section (1) of section 25, 

and the Couit is satisfied that the petition was fri 
volous or \e\atious the Court may, on the applica 
tion of the debtoi, awaid against sucli creditor such 
amount, not exceeding one thousand i*upees as it 
deems a reasonable compensation to the debtor for 
the expense oi mjun occasioned to him by the 
petition and the piocecdings theicon and such 
amount ma\ be icahsed as if it were a fine 

(2) An a\\ard under this section shall bar any 
suit for compcn-sation in respect of such petition 
and the pioceedinss thereon 

Nons 

Reiicv — This IS <«o 1 > <2> A (J) of let III of 1007 Under this 
section the Courts are inT<-sted nith summary jurisdiction to award 
compensation where such an application presented by a creditor js 
found to be frirolotis and rcsatious 

It proTides for the imposition of a penalty up to R$ 1 000 upon 
the creditor parable to the debtor in rase the creditor s application is 
rejected on the ground tl at the creditor had no right to present the 
petition or that the notice of the application had not been served upon 
the debtor or that ti e debtor had not comniitted tl e acts of insolvency 
alleged in the petition or that the application of the creditor was not 
} ona fide hut made for a collateral purpose or it is an abuse of the 
process of the court The sum is awarded by the court to the debtor 
ns compensation ond it I a» been provided that the penalty will be 
realised from the creditor a*, n £ne i e according to the provisions 
of Sec 3S6 of the Criminal Procedure Code by distress warrant and 
seizure and* sai’e oi'inosai’i'e anu' itnmoveadib propertV •' iT' provides 
a prompt reniedv ngamst aanton and malicious applications bv 
creditors 

Dismissal —Tl e fact tint a petition has been dismissed will not 
1 nr a creditor from pre'cnting a second petition base-’ -- *•-- -- 
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debt on n iie« act of insolrencj, i»e I icfonti IbOI 2 Q IJ t 

Jlfii'hrsou 18')8 \ C “20, Onmtal Hank t Iheher, 9 V C 413 Tins 
order ot dismissal maj be set aside if it has been obtained b^ fraud, In 
the mutter of EumstbnK 1/mer, 6 II L II 310 

FrmloQS and vexatious — hmoious implies that the aceiisatiun 
IS ot a triMol nature but it iniy or may not be faLe I erafiou* implies 
that the iicmsatioii is one winch ought not to hate been nnde and 
m’ikIi is intended to hansA the accused’ Ilem 1/rid/fih i Annii/d 
Kiixn 30 Cf.1 123 b t. W \ "99 

Sub section (2) — No suit for dinnges lies it anj compensation has 
been luarded to the debtor under tins section 

Appeal — appeal lies against an order .inarditig comrersation, 
in/e 'section '‘o and Sehcdulc 1 ii/m 

27 [16 (1)] (1) If the Court does not dismiss 

the 'petition it shall make an 
^ Order of -idjudua oiclei of adjudication, and shall 
specify III such order the period 
within which the debtor shall apply for his dis 
charge 

[Nev] (2) The Court may, if sufficient cause is 
shoivn, extend the period within which the debtor 
shall apply for Jus discharge, and in that case shall 
publish notice of the order in such manner as it 
thm1:s fit 


NOTE'? 

review -~Thi-> vs sec lb (!> of Vet HI of It 0" w itb the word', ‘ -vnd 
the debtor provided ’ omitted Sub-sevtion (2) is new and tlie 

reison for this neir proii>ion is explained in tbe ''tatement of Objects 
and Ren ons — 

“ Oi e of the pnncipnl defects in tho existing Ino arises from the 
fart that the conduct of the debtor in nianv cases never comes under 
the Rcnitinv of the Court Th* since st which the misconduct of the 
debtor should come before tbe Court and nt winch most of the provi- 
sions nffectinc i fraudulent insolvent would operate is when he applies 
for his divbirge But tlitre is notbinc in tl e \ct which reoiiires liirr 
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IP jcr ris ont. ic so J ap, Ii ^ icir c-p 

Tp TRn»dT •um acsc*i'»iB"*trT- ristt tf tltp tew r i pnr^n »_ Ip 
iikIbu* ir "lie p~im-s nm whicl. t-i 1 ror*t>^ sr n *j ,p oi pH 
to ^e Co b *" TTthu: a jr"wv»~rh'^ j*?"ioJ ^cr^ 1 1 >. tiurj n" p if>*p tin- 
jrTne^ioE c?cr"u»2 Iw Hie icvn'rrnre ) i' t fp«ditigv Thf mir” wiT 
7 ioT-er IP er"«j5 Tl»e j ' » ■»' "ifaed jip-^od and e ti**! •.» e aii)uui“i.*inc n*3t^ 
js prr?-Ti«»r^ nr-rr-g lo liie s' liie ia-.oHpr t« cpp*T jr ”!»"• irr* 1 w 

t-isriirpe ■‘”^k jk^BT-ioi pe tue sunte ta*” * it k— lja~p2 T1 

ji'pj*ui»5 titoc^ In- ihe jrx'nvi cpcI"” *'pt-«“'~ior (2\ 

OiSg^TiTT Tkigr j* PTO‘nd*'^i>lp d.£e"en~e Iv^r-ppi } e «itn»p o' 
«*“ 1C Qi o' Ar* m f* l'*T ml iti»- p- e tlmn "tie pp«^ 

ir- o' ibe o-tle" o' aljutlirc lot Lide^ «* If o V*" HI i Tbe 
I>*Brtia* erber o' tbe oetrn" cr* ol tW creJi o' enc am di~niJ%^»l llie 
o"dey o' ad TJCictr*iot wobU air W u ihe delTo" (ubIS Tr-mtw^ 

are tplirap o' ttnnpoBi'ioo to tbe Coer* ifw J*e a wf rtKH'^ oi tbo 
•"■"oSitocE. Tilt Cotrt ti«*d to ivoe rtri-^ opoD tlie p-odrterw ootkk 
d** tiie'» ol ly li a a t. xf arr to tl»* udieoM* aad tboa pf««»cl «B"n 

n iboiu:*-t £t and f nr »o* FeJe” l *e prei-pr* fcpr'inn tJip Com 
hti ao ota*T aherEstiro 1 in to pts* onl»^ aa o-dw of *2 ocT pa-ma or 
to disiD" Jt, aa3 i}»e Com world art ooreidr” arr « ii*^e to* omn- 
poKtioa li^rtT ad;Bdirtt»PB if die d“bttr had arx -o p-npiKp nifp 
LtifliMfinrffifl J)«tp T Jirtjtm LaTt 10 A. L. J 703 lad. Ca^ 733, 
rawTsH 0 J/fl! t ’\ez<fr )i}aUZ2T H 1®!' 4* lad. Cat. tv's:. 

“ Bcrti oeriioD* 1C H) and «octioo C” Oottoajplate tbe potRll tr 
of a roii:pitt.*Joa or sciienie Iwforo adjndirstioa. Thp pTO«Qd*Tirr 
Tottb* InsolTOBPT Art la oertjon IS oa the <t}»rt Land onH roctoro. 
platen a cosiponitioa after adfodiration. Fader tLe Ers’iili Law a 
rosi»oniiioD can lie xnade fl) after ibe rereir n- o*^er and j-nar to ad 
jodieation or r?) after adjadtcatioa. Bat ander tbe ladiaa Law ♦>>»»e 
IS DO reioinaa order prorodare at alL and tbe order of adjad ration 
»« jaad» on Ibe beanec 'be petition. It i« rerr doabifal wietljer 
ti>d»T tbe ProTjorial IciolTeaiw Art tbe Court wirald tare Le t-e it tie 
neeessarr farts to jcrtifr it la dealic^ witb romponitior^ o- v-i^Tnet 
prior to adjndj'atioB It is tLe^efore pn^ioned to fo'low in t'ls re«- 
|«ert tbe pmcedcre nnder the Preadeon- Towns Ic»lTe«wr trt and 
allow compositions and suheses onJr after adjadicatiea Ar'/’f o« 
Clzvt'i 

In pawirc aa order of ad ndifstMB tbe Court stall alv> rrdrr t’ 
rresect sertioa pas* an onfer tba* tbe izaelTent sboald applr for 
•’I'cbarre within a tine to be £xed br tbe Coart ta tl at l^alf 
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See. 28.j 

>cnt in tlie Receiver it is not the RccciTer but tl e Court iii whom such 
property vests Rut when before an order vesting tl e properti in the 
Receiver has been made tl c Receiver purj orts to sell the proi erty and 
the Court subsequentlv makes *n order sesting tl e property in tho 
Receiver, the title to the proper!} becomes complete eiti er on tl e 
principle of ratification or under Sec 43oftheT P Vet 
t Batata S tl lamm V 1 R Ofad ) \ i le notes un ler Sec 

ac tnjra 

Appeal — \n appeal lies against in order of adjudicntion under 
this section ride Section 7o and Schedule I ii/ni 


< 28. (1) On the making of an order of adjudi 

Effect cf an order cotiou, the iHsolient skall aid to 
0 / adiudieation the UtlHOSt Of lllS pOWCT XU the 

realisation of Ins propertij and the distribution of 
the proceeds among his creditors 

[16 (2), (3), (4)] (2J On the making of an oidei 
of adjudication, tho whole of the piopeity of the in 
solvent shall \est in the Couit oi m a lecoivei as 
horemaftei provided, and shall become divisible 
among the crcditois and theicaftcr, except as pio 
vided by this Act, no creditoi to uhom the insol 
vent IS indebted in respect of anj debt proveable 
under this Act shall duiing the pendency of the in 
solvency pioceedings have any remedy against the 
propel ty of the insolvent in respect of the debt, oi 
commence anv’^ suit oi other legal pioceedmg, cx 
cept with the leave of the Court on such terms as 
tho Court may impose 

(3) Foi tho pui poses of sub section (2), all goods 
being at the date of the presentation of the petition 
on which the oidei i« made, m the po'=:ce'=sion, order 
or disposition of the insolvent in his tnde or busi 
ness, bv’ the consent and permission of the true 
ovv noi under such cnciimstanccs tliat he is the re 
puted owner theieof shall be deemed to be the pro 
pertv of the insolvent 

(4) All propertv tvJuch is acquired by or do 
volvGs on tho insolvent after the date of an order 
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which the order of adjudication will be anjiullcd 1 irfe <Sec 43 ii /m 
The period irithin which an insohent must apply for his discharge has 
to be specified id the order of adjudication itself, and where a petition 
IS sent to the Ofiicial Receiver and the latter makes an order of ad 
judicition he has power also to fix the period within whicli the in 
solvent must apply for his discharge Arnno/jin Miidoliur v Kondas 
inn I y icMi n P3 Ind Cns 9j5 1924 M V N 331 1924 A I R 
(Mad ) 630 

Sab section (2) — There is no doubt that the Court has the power to 
extend the time The only question is whether it can do so after the 
expiry of the period originally fixed The Section if read subject to 
Sec 43, no doubt leads to the inference tbit on the expiry of the 
period specified adjudication becomes nutoiuatically annulled if no 
application i$ made prior to expiry of the period The Calcutta High 
Court in -Ibia^om. V Sultas, 51 Ca] 337 81 Ind Cas 584 1P24 V 3 R 
(Cal ) "0“ has held that it is true that Sec 43 provides that tl o 
order of adjudication shall be annulled but that seems to indicate 
that it IS to be annulled at the instance of the opposite partv or bv 
the Court itself and does not stand cai celled antonnticallj on tl e 
expir} of the period We think that under Sec 2* clause (S) the 
Court has the poi er to extend the time even after the expin of the 
period of tl e order of discharge Krislinan J , held that the power 
vonferred by Sec 27 (2) to extend the time fixed for appljing for di» 
charge is not exhausted bv the period origimllr fixed having expired 
There is nothing in the tet to prevent the Court from cxtonding the 
time after the period originally fixed has expired under Sec 43 of the 
Act Sec 148 C r Code 1908 is applicable to the insolvency pm 
ceedings bv virtue of Sec 5 (1) of the Provincial Insoheiicj let and 
would justify an extension of tune in such a case even after the ex 
piry of the period originally fixed Mailer J , on the other hand 
held that Sec 43 is absolutely peremptory m its term and direct 
ly the Court is informed of the insolvent s omission to apply for di« 
charge within the time fixed the only course open to it is to annul 
the adjudication, no application for extension of time can he after the 
expirv of t! c period originally fixed and Sec 148 C P Code la np 
plieable to insolvenci proceedings only so far as it does not conflict 
with the provisions of tho Provincial Insolvency Act Arunaoin 
Mudalnrr Kandaaxrnmu snpro 

Appolntmeat o* Receiver —Where after an order of adjudication a 
nistrict Court has not made an order vesting the property of the insol 
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lent in the Reoeiver it is not the Kecciver but tl e Court in wl oni su Ii 
property vests Hut when before an order vcstinj; the propert) in the 
Receiver has been made the Recener purj orts to sell tl c proj orty oi d 
the Court subsequentiv makes an order vesting tl e propfrtj >n the 
Receiver, llie title to the property becomes con j Icte eitl er on tl e 
principle of ratifcation or under bee 45 of the T 1’ Vet Aurnjimufit 
t Jiaxava Sat laram lD_a V 1 R (Mad ) 2tJ ] i le notes under Sec 
iC tnfm 

Appeal — Vn aipeal lies against an order of ndjudicition under 
this section vide Section 7o and Schedule 1 < /> < 


y 28. (y) On the making of an ordtr of adfudi 

Effect of an orler CdtlOH, t/lC lllhOltent shall fftd tO 
0] adjudication the UtmOSt of lllS pOWCT III the 

realisation of Ins ptoperty and the distribution of 
the proceeds among his creditors 

[16 (2), (3), (4)] (2) On the making of an Older 
of adjudication, the whole of the propeity of the in- 
solvent shall ^est in the Couit or m a receiver ns 
hereinaftei provided, and shall become divisible 
among the creditois, and theicafter, except as pio , 
vidcd by this Act, no cieditoi to whom the insol 
vent IS indebted in respect of anj debt proveable I 
under this Act shall duiing the pendency of the in 
solvency proceedings have any remedy against the ! 
property of the insolvent in respect of the debt or 
commence anv suit or other legal proceeding, ex 
cept with (he leave of the Court on such terms as 
the Court maj impose 

(3) Foi the pui poses of sub section (2), all goods 
being at the date of the presentation of the petition 
on which the oidci ic made, in the posso'^sion, order 
or disposition of the insolvent in his trade or busi 
ness, bv the con«ont and permission of the true 
owner under such circumstances that he is the re 
putod owner (hereof, shall be deemed to be the pro 
pertv of the insolvent 

(4) All proportv' lohich is acquired bj or do 
vohes on (he in«^olvent after the date of an Oid« 
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of adjudication and befoie his dischaigc shall 
forthwith \est in tho Couit oi receiver, and the pro- 
visions of siih section (2) shall opplij in respect 
thereof 

[16 (2) (a)] (5) The property of the insohent 
for the purposes of this section shall not include 
any property {not being books of account) which is 
exempted by the Code of Civil Procedure, 1908, or 
by an If other enactment for the tune being in force 
from liability to attachment and sale in execution 
of a decree 

[16 (5) (6)] (C) Xolhing in this section shall 
affect the power of any seemed cieditoi to lealise 
or othenvise deal with his security, in the same 
mannei as he would have been entitled to realise or 
deal with it if this section had not been passed 

(7) An ordei of adjudication shall relate back 
to and take effect from the date of tho presenta- 
tion of tho petition on w Inch it is made 

NOTTS 

Review —Tins k m'linir <ec 16 (2) (4) (3) (G) (7) oF Act IIT 

of 1''0" The 8iib-«ection Cl) is new 

The introduction of subsection O) is esphineil in tho ^ofe♦ 
CfcK’fi — ‘ Apparentlv the duties imroscd on the debtor bv sub 
section (1) of section 43 nnse ns soon ns tie Court has itinde an order 
under section 12 (1) Tt seems desirable to make this clear Tt is 
difficult to see how the debtor ran be under nnv obligation to assist m 
the distribution of his properts" unless he is adjudged an insolvent 
Tt IS proposed therefore to amend the concluding port of subsection 
(1) and to relegate to a separate subsection the provisions nhich 
impose on the debtor the duts of aiding m the distribution of his 
property ^ec 2^ sumniarises not onls tie rights of tie creditors 
but also defines thO properties that are liable to be distribiitecT 
amongst them Tt should be noted that though ^ec 2^ (5) defines that 
" the nhole of the property of tie insoirciit shall vest in the Court or 
in a Tleocner ’* it defines the term ‘propertv’ in ^ec 28 (T) 2^ M) anet 
(S) ^oc 23 fl) lavs down that for the purposes of insolvency nil 
goods in the possession order or disposition of the insolvent in his trade 
or 1 iisiness at the date of the presentation of hts petition bv th? 
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«Di)vcut and poriiiisMon of the true onucr, t-linll 'C't in tlic Hct-eirer 
and be divisible amount Iim creditors though be mu' not be tla real 
on iier thereof *'ec Jd (4) fa's donu that not uni' tl c j roi'env n Inch 
lie "as possessed of at the d »te of the presont itioii »i tlie jictition but 
iKo tbe properties "Inch m" be acquired or inheriied b' liim alter 
order of ndjudieution would scst in the llecci'cr md lie li ibk to be 
distributed the c»,ditors ssec JS it) fa's domi that the 

properties which are iscmpted troiu att ulunent either under ‘'tc CO 
of the C 1’ Code or 11113 other Ian for the time bein^ in force d> not 
test in the Itcieiver uud are not liable (o be distributed inion^st the 
creditors •'ectic n 2^ tfi) defines the rijslits of ti e secured creditors 
and 28 (7) li s do' n the |>eriod Irom uhicli tlie jrdti ol iidjudnution 
takes effect 

SubHeetion d) The diitus «1 the iiisohci t iiiii'cr the Act It! nr 
adjudication are siven m sec ii ond those <i/fcr ndjudiention in the 
preunt 4ub.«ecti<in 

Adjuaieatlon — The order of icljndication means an order that the 
debtor b' or against nlioiw an insal'encj petition «os presented 1 v 
been legollr found b\ the court to be unable to pi> bis debts and the 
effect of that order is (t) to vest ill projicrts of the. debtor in tlie 
Court or a necciser at pointed bv tbe Court so tint he mas pt 11 iiid 
collect 0II the dues of the debtor and rateable distribute it to In* ere 
ditors and (') to release the debtor from Ins liabilities Jiiu i the 
stfttutors ngbt of an honest debtor ond his piramouiit dut' is to lid] 
the Iteceiver in getting in and collecting oil liis dues and us>ets m I 
to plac^ his assets unre*er'edlv at the disposal of the Itocci'er ai 1 t 
render all possible aid for the realisation of I n. estate so tl it I 1 >1 
-ditors mas get as much as possible for their dues out of tbe baiuc 1) 
tipguishuig Kii^kodat v ( »;/u 4i\ SI9 it "a» I eld in r 

J?<jia i K’un; Jlehau l^iU 22 A L J 217, that a jdamtifl li 
insolvent, could not m a Revenue Court maintain a suit 1 r 
and could not therefore transfer Ins rights to sue fur tl 
and the transfer, if nns, made br the iiisol'ciit, iilUr 1 
does not confer anv right title and interest to tlie ov-ig 
\ debtor i* bound to appear for bis examiiativ 
mas reside more than tno hundred miles aivav frtn *1 
Jn lie (oieosyi roUfr/i 13 Rom J14 /« Jfe Cu» ' > 

Bom 7n lie Nooro/i 5iirabji, 33 Bom 4C2 

finb-M.-tienS (2) — ^iib-*cctiQn (2) is divided ii w 

•part being “On creditors' and tbe lalur , 
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coroilarj to the 6rst pait being ‘no crtditor impu&c ' Ihe 
\\orda as lierein liter proticled ’ <]uali|f} tJic irorcl ‘ Receuer” and not 
the uord vest in that subsection, Uffuml lUctner of Combiitoie 
> L> 1> haiiju 14 J. W boo 1921 M N 853 

\s soon Us a debtor is adjudicated aii insolvent the Court takes 
upon itsclt the odministratioii of bis estite for the benefit of the 
teneril bodi ot creditors, and lor that purpose it will hive to take 
po session ot ill the propertv that the debtor held or was possessed of 
at the time ot the presentation of the applintion or map become- 
possessed of at unv time during nhich the insolvencv proceeding map 
remiin pendin^ This is the first part of subsection (2) The Court 
takin upon itselt the adininistritioii of the propertv of the debtor for 
the benefit of all the creditors and for the purpose of making an equit- 
ible distribution to them it follous that no one creditor should be- 
allowed to attach auv propertv for the reaiisition of hts oan dues — 
that would be inequitable to other creditors Hence the sub section 
provides tiiat on impose Josudeb Kamafh r Iiir/ miiinrain, 4? 
Mad 684 26 M r J 463 62 Ind Cas 442 

Difference between the Old Act III of 1907 and tbe Nen Act — There is 
no question that the position of an insolvent under the New -Vet is 
verv different from nhat it was under the Old 4ct Under the Old 
\ct he was nornnllv immune from arrest and his arrest could onlr 
he obtained, it at all bp special leave of the Court, winch might put 
the creditor to terms and in which the burden of shomog the speciol 
circumstniices tor depirting from the general rule would be upon the 
creditor Lnder the present \ct, the creditor can proceed as if no- 
adjudication had taken place It lies on the debtor to move the Court 
to obtain protection and the order may bo refused if inr act of batT 
faith on the part of the debtor is shown lloreover the ord<.r mar be 
so framed as to applj onlj to certain debts or to be operative onh 
for a limited time The immunitv from arrest which an adjudication 
under tlie Act of 1907 conferred was certninlr regarded o'- a 
privilege bv the persons concerned and indeed a highlv valued pri- 
vilege, so much so that it is notorious that it formed the motive for 
a large proportion of the applications for adjudication which were 
filed A person, therefore, who ms adjudged iirsolvent under the Fro- 
vincisl Insolvencv Act of 1907 and has not been discharged is immune 
from arrest in eveeiition of a decree and the provisions of the "New 
Act of 1920 do not affect his position PaJhev Sham t iralitn Satje^ 
Md Taqui 72 Tad Cas 011 1923 A t R 30 lOndh) 
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Character ot ths Reeeiitr a Interest — Rcc-eircr under the 
Prorincial Insulrencj Act is exactly in the same position aii the trustee 
in bankruptc} The uliole propert} of the insolvent is icsted lu him 
uitd he IS oirner of the p/oi>rrO uxtil he ti diseharycd Imrita Lai 
(those V \aruiii Cuaiidra thakraiartt, 30 C L J ulo It has there- 
fore been held that it is not iiocessar) to obtain the leaie of the Court 
to proceed against the Receirer appointed under the proiisions of the 
Provincial Insolicncj \ct .S«inf Vrasad Singh i isheodut Singh, 2 I 
L R Pat 7d4 But hts duties fall nithin the purvien of Sec 2(17), 
CPC and outside the Insolvency Court uhich appointed him, he 
1 $ entitled to the protection ailorded bv Sec dO C P C Unran Lai 
e L I ;>ori(/, S4 Ind Cas 733 dJ V L J 1116 

What la Propertj — Property has been defined in Section 2 (d) 
and under Section ISH <1) of the Bankruptcy tet 18^ It includes 
mone y, goods things in action land and etery description of property 
I irhether real or personal, nhetlier situated in England o r els ewhere. 

' also obligations easements and erers description of estate interest 
nnd profits rested or contingent present or future arising out of or 
incident to property thus defined In order to corstitute property of 
the insolvent, the goods must bo in the order and disposition" of the 
I insolvent In the maiitT of VantiJIar Khettrg, 2 Cal 3o9, it was held 
that 'the goods nere not in the order and disposition of the insolvent 
which ho agreed to part with before the order of adjudication and for 
winch he had received consideration, though tho goods nere still with 
the insoUent pending delivery ’ In Ite J/urrap an Insoltoiif, 3 Cal 
59, it was held that the goods in the hands of the insolvent discharged 
of the creditor's lien and subject only to the terms of the receipt which, 
at the outside only amounts to an agreement to sell goods and appiv 
the proceeds in liquidation of debts due to the creditor, were in the 
order and disposition of the insolvent as a Commission Agent and 
therefore rightly vested in the Official Assignee 

In lie ilarshall, 7 Cal 421, held " where goods are in the order 
and disposition of any person under such circumstances ns to enable 
him by means of them to obtain false credit, the owner who has per- 
mitted him to obtain false credit, must suffer the penaltr of losing such 
goods for the benefit of those who have given the credit ’’ 

k Railway Receipt is a mercantile document of title to goods and 
lawful possession as pledgee of such receipt enables the holder by virtue 
of local custom to get possession of the goods and the insotvent’s right 
to get i>ossession of them ceases svith the pledge, I ilarppa 
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f/iij'i S'" itacl bG4 A c.-omnil<’&ion Vi,eut lna a disposing power 
which liQ may cxcrci&c for iit<t own iKnefit oiei goods entrosced to hini 
lor iale, iucli goods uie therelote lus propertj lor tUe purposes ot tho 
liisolrcncj' Act, uiid a ilecciser cat) take possession of them as iiis 
piopert} lu lUsuJieuty irtKeediugs agamst liiiii, In He J/essrs Kad^ 
lihoi/ Ismail/i Lotiai 11 Ind Cas 14 “A direction to deposit one' 
jourth of the insolient s salary could not hare been giieo, tlie proper 
course wou/d line been to direct the Jleceitcr to arrange for pajmeut 
to him of one halt ot the salary earned by the iiisolreat, salary being 
property w itliiii tlie meamiig of See 10 (2) (a), now section 28 (2) and 
only half of the salary nhiih esceedetl lls 40 a month being exempt 
troni attaclinient under section 60 C P C llamchundia A'topi v 
si/uwiu I karuit Pose, lA C W N 1052 ID C L J 83 21 Ind Cas 
530 Veu Piasad % J i \ Le«.is, 16 A L J 107 The property of 
the insuhent ulon? lests in the Ucceircr mid not of any other personi 
Iltiimut Hibi L MajHun Dat, 26 AH 63 Held also jn Sanni/i^si 
i Vomfole t t'lifesA Ofiose 42 Cal 225, that it is not open to 

the Court to direct the Receirer in nisolreucy to deal irith assets other 
than those belonging to the persons uho hare been a(};udicated in 
sohents «ee also In Tie Auhuduip CAuudio Ahoh, On iiiiolrenf, 13 
Cal G8 A testator bequeathed a share in his residuary estate to his 
son The son died in the testator’s life time learing issue iriio sumred 
the testator, but h-iTing been odjudioated binkrupt without obtaining 
the order of discharge — held, that the trustee in bankruptcy was 
entitled to the son's share in the residuary estate, Smxth v Pearson, 
■flP20) L R 1 Ch 217 Held also in ilnchxram v tshan Chunder, 
21 Cal obS i B tliat nil actionable claims are property A right to 
receiie a debt is ‘proparty’ and rests in the Receiver, Oiifarsa t 
Xfr/dicAaiid, 73 Ind Cas 1037 1923 A T R 293 (A'ag) The 

statiitarv teinncj to ivliicb the defendant became entitled was pro 
pert} ’ Vatluon and on v yoel, 1923 1 K D D 117 Secret 
formuius invented bs’ a bankrupt for the mitiuifacture of certain 
special articles veto part of the gpodinll and assets of his business 
end therefore ‘profertv ' In St Ikemc, 1922, 2 Ch D 475 In 
respect of properties belongin'; to an insolvent which are subject to 
a inortgige or charge, whst vests in tie Ofiiti.il Receiver upon an 
adjudication of insolvency and the making of a vesting order is tbt 
insolvent’s equity of redemption which at the time constitutes "the 
whole properti of the insolvent** VoltAu^uiitiw v S V ifaina 
Iri'hna, 70 Ind Cas 3 >7 llfaere anv part of flie insolvent’s propcflv 
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is subject to a mortgage tlie value of tLe insolvents right to redeem 
that propertj can ontj be bis assets available for distribution 
Oovtnda t tbJul ^uJir, 1QJ3 V I II lliO(\Bg) 

Lute — Under Sec 111 (g) of the T P \ct, in order to have a 
forfeiture of a lease there should be an express condition to that effect 
V lease cannot, theiefore, come to an end in the absence of a condition 
to that effect in the lease deed, merely because the lease monej is 
not paid bj the lessee or on his insoUeiK} bs the InsoUencj Court 
Lnder Set 23 (2) the irhole of insolvents i roperty vests on the 
Imolvencj Court on an order of adjudication being passed As 
regards onerous properties such as leases the Ofbtial -tsMgnee has the 
right to elect nhether lie aill accept or repudiate the leasehold 
1 roperty belonging to the insolvent and unless te adepts it, such 
property is not considered to vest in him The unicccpted property 
continues to vest in the insolvent for there is nothing in the Insolvenrv 
\ct to incapacitate an insolvent from holding sep irate propert} 
provided the persons dealing nith Inin are aware of his insolvency 
ViiAadeo v Juinurain G2 Ind Cvs WO \ statutory tenancy is 
property of the tenant under the Fnghsh Law The plaintiffs 
haring let to the defendants a dneUing liouse, the defendant retained 
possession of it after the evpiration of the term The defendant was 
afterwards adjudicated baobnipt and the trustee in bankruptcy 
disclaimed any interest in the liouse In an action by the plaintiffs 
against the defendant for possession of the house and mesne profits — 
} All that the statutarv tenancy to which the defendant became 
entitled was property within the meaning of Pee 167 of the Bank 
ruptcj Act and passed under ^ec 53 to his trustee in 

bankruptC}, tlint on disclaimer thereof by the trustee, that interest 
in the property ceased to exist and was no longer available for the 
benefit of the defendant, and consequently that the plaintiffs were 
entitled to judgment ForAinsoiv and ors v \orf, 1923, 1 K B D 117, 
followed in In Jte 4{<u JIaler Han tbduffa 43 Bom 5W 26 Bom 
I R 62S 

Mltikshara Joint Family Properitjr — Tliere is a considerable diver- 
gence of opinion as to wlietber the undividevL sliare n£ a member, ui. 
Alitakshara joint faniils propertv is ' property ' vrithm the meaning 
of See 2 (1) (d) of the Provincial Insolvency Act, 1920, so that it 
will vest in the Court or in a Beceirer under this section on the 
making of the order of adjodtcation In yodarmt/ff v. Ttao Bahod"- 
21 Bom 20.J it wos lield that the undivided share of a member 
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Mitalxshara joint farailj property rests m the OiHcial Receirer. 
In 6iiray RiMijfi i iil eo I ersh td o Cal (1* C) held it is a settled Ian 
m Iladras and Bombay I^esidencies that one coparcener may dispose 
of ancestral undiridcd estate to the extent of Ins own share In 
Bengal it is non settled lair that the purchaser of an undiTided 
property sold for a separate debt acquires the debtor s interest in 
such property Hence it sests in the Receiver m insolvency The 
property of the insolvent mil vest in the receiver subject to those 
equities to nhidi thei neie subjed in the hands of the inbohent;. 
rmshotam '\atlu x 1 onnurongam, 1913 M ^\ > 89” lo M L T 
92 21 Inti ''la o'G tlso 11 h llotnitson t TI / 27 

Cal 331 iC \\ \ 610 

Vhero a father and his minor sons constituted a joint Hindu familv 
Tnd the father being adjudged an insolvent the Recener attached and 
put up to sale the whole ot the co parcenary property belonging to the 
family held upholding the Receiver* action thit from the date of 
the adjudication the Receiver took o<er all rights in the insolvents 
property which the insolvent himself possessed including the right to 
alienate co parconarv propertv belonging to himself and Ins minor 
sons ID sitisfaetioii of tntecedent debts not tainted with immorality 
nhich had been iiuiirred bv him Bairon Doss i 0 ZI CJitne -l-l 
Vll 3l0 20 A L J loo In a 'litaLshara family if a father is 

declared insolvent for debts not contracted for immor'il purposes then 
the whole of the interest of the father as well os of his sons vests in 
the Receiver llarmulh Roy ilunno Tall v Dadha Mohan, >>4 Ind 
Cas 931 Ti/e aho rnlirchtind t Jlolic/onrf, 7 Bom 43'* Bangya 
Chetfi V Tai dchellri MiiMj 19 Mad 74, Sitniam i Deni Prasad, 81 
Ind Cas -fO 

On the insolvencs of the managing member of n joint Hindu 
family the Official \ssignee succeeds to (1) the undivided interest of 
the insolvent in the joint property and (2) lus rights as managing 
member so far as they can be exercised for his own benefit He is not 
entitled to have vested in him the shares of other member* although 
fie can deaf with them if the msoTvent eoufd /awfulTv fiave done so 
if there had been no insolvency Ho can alienate the interests in 
the joint property of the minor sons of the insohent for the purpose 
of paving the insolvent s debts unless the debts in question were 
incurred for an illegal or immoral purpose, the presumption being, 
that they ncre not The OIEeial Assignee is not an ohenee but the 
rcprcsentatiie of tl e insolvent and is entitled to all the rights includ-- 
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ing rights of iiossession of the joint propcrtv e^c-ept such rights us ore 
in their nature personal to a member o( the familj as such The 
Ofjiciiil is$ionee, Miidnn i i nmc/nndia -iii/tir, 40 Mad oo 4J M 
L J 5t>3 So aKo in CArfltirum v Offietal Iletener, 19dJ V I II 
1.0 (Sind) It has been held tluit under the Mitakshara lau, a father 
has a right to dispose of his sons interest in ancestral iniiiioiable 
property for the painicnt of his own debts not contracted for immoral 
purposes, and such interest is therefore propertj within the mean 
mg of Sec 2 (d) and rests in the llcceirer In Oudh also it has 
been held in Lai JIahathir r Paspot I’rosad 1923 V I U lo4 (Oudh) 
dissenting from 4>ia>if S1R9A t KalLa Ittnijh, 0 0 L J 6S5, 18 Ind 
Cas 52G that an undirided member has an interest in ancestral 
irofertj and that vould amoui t to propertj as defined in the 
Insolrenc} tit In the Punjab the <|uestion of lua submitted to the Full 
Bench in yii/dii / if 1 Si#\u»iii I I R 3 I uhore 329 nasnletler 
an order made bs an Insohencr Court adjudging a Hindu father an 
insolrent h is the ellect of resting in the OFicnl Issignee his son’a 
interest in tio propertj of the Mitaksharn joint family consisting of 
the father and the son In answer to that tjuestion the Full Bench 
held It has, honcier, been repeatedly held, tn/e inirr nhii Jagalhat 
laUiibhai 1 I i/U ukuida* II Bom 37 and the Priry Council 
decisions cited therein that the joint fnniilr propertr enn bo attached 
and sold in esecutioii of a decree for money passed against the father, 
and that the sale affects the interest of tho son as nell as that of 
the father, and in principle I see no real diTerence between an 
indiridual creditor realising his debt from the co parcenary propertr 
and an Official Assignee, who represents the general bode of the 
creditors seizing it for the satisfaction of their debts It is to be 
observed that Sec 2GG C P C of 1S‘'2 which enumerates the ranous 
! inds of properts of a judgment debtor which are liable to be attached 
and sold in eaeciitinn of a decree for money as well as Sec 60 of the 
C P Code of 1908, nhich has replaced that section, mentions, infer 
alia, the property orer which or the profits of which the judgment- 
debtor, “ has n disposing power which he mar exercise for his own 
beneSi ” InJ at pointed oat afrradr, this ts eeacilr the phraseology 
which has been u«ed in the Insolrency Act, nnd it would be most 
undesirable tint tho same expression used in two enactments dealing 
with the rights of the creditors should receive two differeut interpre- 
tations Haring regard to these considerations and to the judgmei 
which are directlv in point I would answer the question referred 
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I’aitiicrship Assets — T iJe notes under Sec 2 (1) d 

What ts not ‘Property ’ — (1) trust Property — ‘ The amcutln ent in 
the definition of ‘property’ in Sec 2 (d) niahes it clear that trust 
property is not to be dealt with under the Act as property of the 
insolvent ’ — %olcs on, Clauses I’ropertj held bj the insolvent in 
trust does not vest in the Official Assignee, Iti J’e I tirdalacca Cham 
2 Mad 1 j Thus it does not include gold and sovereigns eiitru'ffd 
to a jeueller to he made into ornaments Jlaja VtiJraju t Offua^ 
Issipnee Madras, 2 M L V 312 17 M L T 217 1915 M V, N 
262 2S M L J 403 29 Ind Cos 37 

(2) Provident Fund — hnder Sec 4 of the Provident Funds Act as 
amended by Sec 2 of the Provident Funds (Ainendnieiit) Vet, 1903, a 
Pailaaj Provident 1 und of the insohent u not hable to ittichinent at 
the instance of tl e creditor ot the suWriber, C D Ji Ilwdley v Joy 
naraia Mniuan 24 C V» N Bv virtue of Sec 4 of the Provi 

dent Funds Act neither the Receiver nor the creditors of en insolvent 
have any right to money drann by the insolvent fiom his compulsory 
deposit in \ Railuay Provident Fund \uotndns Bhuhhavdas v 
Ghelahl ai iruM da^ o6 Ind Cos 450 \ deposit in a Provident Fund 

which so long as the subscriber was m service uas n compulsory deposit 
within the me ning of Sec 2 (4) of the Provident Fund Vet and is not 
attachable by a creditor the moment the subscriber letires Deti 

Pratad u SeLretary of State, 21 4 I J 4o4 The deposits of a 

Railway servant in the State Railway s Provident Institution are 
compulsory <lepo«its and therefore they are not attachable while he 
IS in service or on Ills death or on I is retiren ent, under See 4" ot 
the Pro"ideiit Funds Act Sunil irlv the subsequent accretions 
such IS contributions interest or increment to the original deposits 

are not attichnhle ^frrrfory of SMp t Pu)] umnr Miihl erp 50 

Cal 347 ‘Under Sec 28 (5) of the Provincial Insohency Act V of 
1920, til'' oily property which is exempted from the scope of adjudica 
tion is p'-operty of the msolvent which is exenipltd hj nn / ciincfrncTif 
from liability to attachment and sile in execution of decree Hence 
tl e deposits lu the Provident Fund being exempted by enactment 
^rom attachment are not ‘ property’ and do not vest in the Receiver 
A deposit in General Provident Fund b\ nn optional subscriber 
within the meaning of Rule 3 of the Rules regulating the General Pro 
iident Fund and which is not capable of withdrawal except under 
Pules 10 15 iF IP IS a compulsorv deposit within the meaning of Sec 
2 of 'll 0 Provident Fund Vet 1897 as amended bv Vet TV of 1903 the 
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test being wliether the money is pajftWo on (Iciiiniid or at the option of 
the subscriber or deposito* boch a deposit is exempt from attach- 
meat Thironi t Tanif msannn, I L It 3 I’atna 74 

(3) Pensions —I. nder Sec 4 of the Pensions Act XX\ III of 1871 
political pensions are not attachable and therefore do not rest in tho 
Receiver Ilaitinm IJus v 1-aiyazt Bti/uni, JO A 1. J 172 

(4) A£rIeoltursI Holdings — Agricultural holdings bein^, exempted 

from attachment do not vest in the Court and his dHelling house being 
also exempt from attachment does not rest in the llecciver, ’ Sugar 
Mall V Pao Oirru) Sinjh, X> AU 120 HA L J 1031 38 Ind Cas 
l7l Before ordering sale of octupinov holding ot an insolvent the 
Conrt should hare come to a decision tliat the holdings are transferable 
uithout the consent of the landlord 4iiii«n Saidar i SutKkira Joint 
Stock Co , Let 18 C f< J 5C4 Under the C P Tenancy Act occu- 
pancy tenanc} rights are exempt from Attachment and when the tenant 
js declared insolvent tljo<e rights do not rest in the Receiver, Siforam 
t Slaikh Sartlar l3 N L R 213 When a mortgage has been 

executed by a member of an agricultural tribe to nhom the pronsions 
of the fittndelkhaod Ihcnation of Land let, lUOS, apply in contraven- 
tion of that \ct, even a decree passed in a suit for sale and a sale in 
execution following thereon cannot pass a good title in the mortgaged 
property to the auction purchaser, nor does it moke an> difference that 
after the pa»sing of the decree the judgment debtor has becomo insol 
vent, because under the terms of the Act the mortgaged property does 
not vest in the Reeciver in insolvency and cannot therefore be sold 
by him,” Honiiman I’rosad ATurflin Singh v Haralh Naram, 42 All 
J42 SS Ind Cos 551 The provisions of the Provincial Insolvenfy 
Act cannot or do not apply to any suit or proceeding under the Agra 
Tenaticj Act and there is no bar in th© Insolvency Act to a suit against 
an occupancy tenant alio has been declared insolvent for recovery of 
irrears of rent of an occupancy holding, and such holding cannot be 
dealt uith br an Insolvencv Court, Kalla Dm v (!a/ju Singh, 43 All 
310 FI! 19 \ L J 439 CS Ind Cas 897, overruling Daghuhir 
‘^ingh r Pam ChvnJtr, 8 A L J 1287 Stv also Parhaii v Shgam 
Tilk, 41 All 29G Lola GorindrOm v Kan) Pehari, 83 Ind Cas 803 
IMiere a malgurnr having i8»r land is dcclired insolvent his proprietory 
Tights in the Sir Hnd vest vb the In^Vrencv Court, but the occupaurv 
njits which h^ acijo res under Sec 49 of the C P Tenancy tet do 
lot vest m the Insolvencv Court, and tie httcr las no jurisdiction 
vv’ntever over them No one bat the proprietor of the Sir lard c 
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Jivest him of his occupant^ riglits therein Srt Kithan t iNojota, 
76 Iml Cas 634 

(5) ReTersloners Interest — The roiitingent interest of a reversioner 
to succeed after the denth of a Hindu uidoiv does not vest in the 
Ofhcial \ssigiiee 4iio^i t ftiifuu^i, 21 Bom 313 

(6) Bare Right to Sue — The nord irijpertj under the English lusol- 

\encj Ian includes chums iit the nature of damages n-Iiich have 
a crited due prior to the dite of insolrenc} except such as arise from 
lodih or mental siifferiDg or personal inconvenience of the bankrupt 
or troin injurj to his person or reputation \n 5 property or interest 
in propertj nhuh n r«rso« cm n» Utv or m e<iuvt 5 transfer or assign 
or dispose of iiifemiot b\ testamentan instrument, cm be affected 
by him with a trust provided the object of the trust lawful A 
claim for breach of contract which lias become due to the insotient prior 
to insolvency and has not been paid to him tests in tlie Receiver 
l/ofmim JJaiihtfiiiiu x Itui 80 Ind 141 1P2<5 \ I R (S > 
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Shall Test — bee IS (2) non Sec 36 (!>• of the Proimcitil In 
Bolvoncj Act contemplates on every adjudication of insohenty on order 
bt the Court appointing Receiver lor the insohent’s estate and without 
such an order the estate does not vest m the Official Rec-ener under 
&ec 10 (2) now Sec 67 Hence a sale of the estnte bj tbe Official 
Receiver without sucli an order does not give the vendee anj title,’ 
Ifuf/iuJuanii S’lnimini t Samoa haiitliar, 43 Mad SCO JO 51 L J 
439 But if the Court siibsecjuentK passes an order vesting the pro 
pertv in the Receiver the vendors title to the propertj becomes com- 
plete either on the principle of ratification or under & 43 of the 

Transfer of Property tet \nni$imalu i jSnsai Soifoium, (]02o) \ 
in (51 ) 249 “The effect of siib-secs (2) and (6) ol & 16 corresponding 
*0 sub sections (5) and (7) of the present tet is that, while no vesting 
of tl e property of the insohent in the Hecciver takes place until on 
order of adjudication is made and it is the order of adjudication winch 
yests the property, nevertheless, by legd fiction the vesting of the 
property of the insohent in the Kecener must bo deemed to have 
taken place, when once an order of adjudication has been made at 
the date of the presentation of the petition or, in other words the 
commencement of the insoUems It follows therefore that the m- 
sotver^ cannot ma1 e a valid alienation of his propertv between the 
dates of the 1 rc«entntioii of the petition and the order of adjudication. 
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Shronath Stnoh v Mtinu Kam, 42 111 433 o3 Ind Cas 941 IS A L 
J 449 toiler bee IG, now 28, of the ProMotial Insolvencj \ct, a 
Court making the order of adjudication is \esteil with the whole of 
the propertj of the iiisohent and no creditor to whom the insolrcnt is 
indebted in respect of any debt prorable Under the Insolfency Act 
has any remedv against the propertj of the insolient in respect ol 
tl e debt nor can lie commence anj suit or otlier legal proceeding 
except with the leave of the Court and on such terms ns the Court 
may impose The permission of a Court to sue on insolvent under 
5ec 16, now See 2'^, is contingent od tlie suit being brought and 
-cannot be given afterwards and the proceedings started nithout such 
permission arc uUia vires and do not constitute in piiUcatu Trim 
lal r Rhforiim, Go Ind Cas 941 The propertj of the insolvent 
though situated in a foreign coiintrj vests in the Court under Set 
JG (2), now 23 <2) of tlie Provincial lnM>lvei)c> Act, DrdujKidi i 
4iovintl Sinjh 63 Ind Cos 334 

Suits sad Appeals by tbe lasoltent — \s regards the right of action 
of an undischarged insolvent to sue tt e general rule is that the right 
■except for personal injuries and the lihe, passes to the trustee, but 
even where the rights pass to the trustee the bankrupt might sue 
the amount recovered being subject to the rights of tho trustee to 
olaiiQ the proceeds So it was held tn n<«f{inp v Chjhont, (187o) 
1 Q H D 143 that a bankrupt may sue for rent due, and in Buehmi r 
llitl, (1S*8) \\ 's 233, that he maj sue for partnership accounts 
Having regard to the provisions of Sec 4? of the present English Rmk- 
Tuptcy Vet there can be no doubt that the bankrvipt has the right to 
maintain an iiction in respect of propertj of every kind, subject to 
the intervention of the trustee In an action against a Bank by a 
trading customer who hnd become bankrupt and his trustee in bank 
TUptev for damages for breach of contract the jury found tint the 
Bank hid agreed with the customer to supervise the Pnnneial 8iJ“ of 
Ins business during his ab«cnce on roilitars service and to take all 
reasonable steps to maintain Ins credit and reptitntion had br its 
negligence in the discharge of his duties under this agreement caused 
ihe bankruptcT of the customer Held, “ that the right to claim 
damages for the injiirv to the bankrupt’s credit and reputation did not 
pass to the trustee m bankmptcr hut rtmaitied m the lanlnipt,’' 
ndmii r United Counties Banl, Ld , t R JUM Vpp Cas 192 
Conflict of AntherlUes In India — Tn India there has been some co 
of opinion /nffrirfoffomult StircjCAondro, seal 53fl lo a 
9 ' 
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253, it was held that a prior parcliaser from an undischarged insolvent 
of the Jatter's share m immovable propertj was entitled to recover 
from the subsequent purchaser trom the official Assignee A contrary 
view seems to has© been taken in llaiilttiidson i Champion, 17 Mad 
21 and in 4. If J/dler i IbiiM* Chandra, 2 C M N 372 Again 
Ranlandson s case «as distinguished in Sriunnuhi i Ini/ofmaf, 30 
Mad 140 17 "M L J 11 and the rnle laid down in Knafo Komul r 
case was approved I inallv in the Patna High Court it was held in 
Khclafiit Hossdii I Ijniiil Iloaaani 64 Iiid Cas 699, that a person 
uho has been declared an insoheiit cannot nhi]e his estate is in the 
hands of the Receiver, maintain a suit in his own name, even though 
the Receiier has refused to bring such a suit But Umar Bahadur v 
Khuaja ilnhamnirid '9 Iml Caa 56 1924 AIR 66” (Patna) docs- 
not decide this point though the opinion expressed by Mullick, J , 
therein is m favour of supporting the right of an insolvent to bring an 
action in his own name 

III Aoiido Filial \ PJutaiit llamtiandra, 13 L IV 616 1921 
M VV N o35 62 Ind Cos SS4, it has been held that though there are- 
words wluch mov be read as making insolvency equivalent to cml death 
of the insolvent end taking awas his common law rights of action, 
still for protecting the lights of creditors in an insolvents property, 
the msoIvencT of a judgment debtor does not render it incompetent for 
him to continue the proceedings by suit or bv way of appeal It does 
not follow that the insolvent has no locus sfondu in filing an appeal 
against a decree or order passed against him 

Suits and Appeals against the Insolvent — A creditor of an insolvent 
h\s no remeds against his property in respect of the debt other than 
that proiuled bs Sec 2S of the Act Setl SI tolal v Giidlinri Tul, 

78 Ind Cas 14(1 It should be noted that the word ‘ debt ’ used in 
Sec 28 (2) IS debt provable under tins Act A debt or liability in 
curred bv an insolvent after the order of adjudication is not provable 
under the lusolvencv Act The lunadittion of a Civil Court to enter 
tain a suit in respect of such a debt or linbihty is not barred bj the 
Provincial Insolvencv Vet wi as to oust the jurisdiction winch vests in a 
Cml Court, to trv all suits of a cml nature under 8ec 9 C P Code 
The protection wlmh the liistlvencv \ct estenUs to n debtor against 
Ills arrest cr nttixliinent or sale of !m property can onlv be enjoveJ 

by him in respect of debts provable under tl c \ct Hirnhil 1 TiilJiiam, 

80 Ind Cas Olfi ins'; \ I R (Nag) 77 



LEAVE OF THE COURT. 


131 


See. 28(2).] 

LeaTe of the Court — “Sec 16 baa becu enacted for the purpose 
of enabling the Court to keep a proper control over the administration 
of the estate in the iiisoheuc) proceedings Vfter a judgment debtor 
has been adjudicated iiisotrent the decree holder lias no longer the 
right to attach his property or to suo for declaration in respect of it 
without the lease of the Court towt Dreyfus t Ian Mahomed, 49 
Ind Cas 421 

It will be noticed that the order of adjudication does not effect an 
absolute stay of suit against the insohent but only makes it necessary 
that leare should be obtained from the Court Jlnmiiiitorni Pillai v 
Oohindijsicaint "Sailer 42 Mad dl9 2o 1 T 247 49 Ind Cos 

6iG The Provincial Insohem> Act does not luthonse an Insolvency 
Court to stay every pending litigation and the Court can only issue an 
injunction if the cinumstanccs enumerated in Orders WXIX r 6 
C P Code, or any of them prose to exist It has no jurisdiction to 
issue an injunction upon a person who is not a parts before it, Jlam 
sundar Jim v Ham Dhjan Ham 3 I’ I J 450 C N Pot (1018) 
303 5 P L AA 213 40 Ind Cas 324 Sec 3S (3) does not prohibit 
the continuance of the suit or application against the insolvent 
himself, nor does it contain such a prohibition The section provides 
that after the making of an order of adjudication a creditor of the 
insolvent shall not during the pendency of the insoUeno proceedings 
commence a suit or other legal proceeding without the leave of the 
Court, but not that a creditor cannot go on frith a suit or other pro 
ceeding already pending at the date of adjudication Askohan Uegum 
V VuAammad Yusoof, G1 Ind Cas 531 Sec S3 (3) does not content 
plate the grant of permission by the Insolvency Court to continue a 
Civil Suit filed against an insolvent without such permission Sec 39 
of the Act however contemplates not onlv a suit filed before an order 
of adjudication has been rnade but also one filed after the order, but 
in real ignorance of it Therefore when a suit is filed against an 
insolvent in the Civil Court in ignorance of the adjudication order 
and conscquentlv without the permission of the Insolvency Court, the 
Plaintiff cannot obtain permission of the Insolvency Court to continue 
the suit under **cc 3^ of the Art llan Vmar Shariff r Jieala Vrasad, 
79 Ind Ca-s 662 A firm was adjudged insolvent but no schedule of 
creditors as required bv law q]|« preptred nor was notice of the insol 
vencT proceedings served upon all the creditors One of the credito 
brought a suit against the insolvents to recover the amount of 
debts but the suit was dismissed on the ground that no leave ^ 
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effect as a suit commenced within the period of limitation by an order 
of the Insolrency Court, erantinf; such learc if made after the suit 
had become barred by limitation The primary operation of the nords 
during the pendeiicj of the insolrency proceedings ’ is to govern a 
provision barring the existence or continuance of remedies on tlie part 
of a creditor against the propertv of the insolient One of the main 
objects of everv adjudication of an insolvent is to make his estate divi 
sible amongst the creditors and it must often occur that valuable 
estates are stilt in the hands of the Receiver and in process of realisa 
tion for that purpose at the date nhen the iiisohent applies for his 
final discharge That being so it appears to be inconceirable that the 
legislature could haie intended that ati} individual unsecured creditor 
could have the uncontrolled right to attach and in execution realise any 
monies or property of the insolvent m possession of the Receiver or 
that ho should hare the uncontrolled right to enforce such remedies 
against property still remaining m the possession of the insolvent or 
anv other person in *rust for the insolvent For these reosons one- 
wonld not be justified in adopting a construction limiting the operation 
of the provisions to the period prior to the order of the Insolvencr 
Court granting or refusing discharge of the insolvent Howe d, Co v 
Tanihtan Talk I L R 2 Rang 6t3 84 Ind, Cas D09 The refusal of 
discharge to an losolrent is not necessarily a determination of the 
insolvency proceedings and inspite of such refusal, the bar against the 
commencement of a suit against the insolvent after tho adjudication 
order laid down b} Sec 2S (2) continues to operate, and a creditor of 
an insolvent is not entitled to commence a suit for tbe recovery of a 
debt against the insolvent nitliout leave of the Insolvency Court The 
plaint in such a suit must be rejected 

Subjection (3) — The property of tbe bankrupt comprises all goods 
nhich at the date of the presentation of the petition were in the order 
and disposition of the bankrupt in his trade or business by the consent 
and permission of the true owner under such circumstances that the 
insolvent >s the reputed owner thereof See Sec 44 (iii) of the Bank 
ruptc> \ct 1S&3 This provision is directed against a false credit 
obtained by a person carrying on a trade or business from the visible 
possession of property to which ho is entitled, f rtsmfv V TTrl/s l8o7 
20 I J C P And its effect is to transfer to the Receiver certai 

property nhirh docs not belong to the insolvent or in which he 
only a qualifed interest 
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llodtcell 21 V E J JJ 19iJ 1 1 It lo2 ( Vllaliab id) thut bul>*scction 
G IS ns dear us it cuit ]>ussibl> be and provides unaiiibituousiy that no 
property over nLich a secured creditor hns u legiil ihir^i shall be 
aflected bj all} of the irorisionsot subsection d uhich precede it it 
the Recener realises the proper!), the debt due to tlic secured creditor 
the date ot realisation, constitutes a charge pasublc to the creditor 
out of the amount so realised Hut in u recent case <b/i<imiildur 
Kahtttry V l‘l anindra, nth 10J3 I I It oJi Cat 73 Jiid Cas 467, 
o trader entered into an agreement nitli certain biiiLers under nhich 
the latter iias to make adsanecs on the security ut Ins jute kept lu his 
j;odonii Tlie arrangement nns that the Lej cit the gcidoun nus to be 
kept nith the bankers but that the trader ous to do the bujiiig and 
selling indfiitiideiitlj and to hare the deliier) of the jute Tlie trader 
nas subsequent!) declared insolvent and the bankers claimed to be 
‘secured creditors in respect of the jute nluch laj in Ins goJonn Held 
that though b) the law in England it is true that a mortgigee is the 
true onner and where he allows the mortgagor to be in possession of 
the goods mortgaged, the principle of reputed ownership has been 
Applied the rjuestion is whether this principle is applicable to a case 
Imviug regard to the provisions of Sec 2i <C) of the rroMiicnl Insol 
senc) Vet ' If a secured creditor can proceed to realuc his secunty 
■or deal with it m the same manner os ho would have been entitled to 
do, 'had Sec 28 not been passed, nc do not see how the reputed owner* 
ship chuse in sub-section 3 of section 38 can Imre anr operation It 
may be said that this interpretation of this section would be ogainst 
the spirit and object of tlie reputed ownership clause in sub-section 
3 of section 28 Rut having regard to the express terms of clause 
<6) of the section we are tiound to give effect to the provisions of that 
sup section 0” The law, however, has l>een clearli enunciated in Jlf 
Kiiiifman 9cjil v Voml , fxi>artr, Thr TrH»trr, (192J) 2 Ch D 89 bs 
P O Lawrence, J in the following terms “The Respondent in this 
case has two points The first is that there is a geoeral tuttom of 
hiring out articles of furniture so as to present the inference bv the 
public that these articles, although in the possession of the bankrupt, 
were tbe bankrupt's own properts The second point is that apart 
from enstom the chattels were in possession of the bankrupts in cir- 
cumstances which did not nccessarils involve the inference thut they 
were the propertv of the lankmpts \s regards the first point, re- 
liance WAS placed upon fmeraon 41 L J (K B ) 20 The 

trustee on the other hand relied on In Pe Tolnr in w is held 
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that the statement “ that the public at large no longer attri- 
butes ownership of furniture to the persons who are m possession of 
It,' IS extravagant As regards the second point the Court held that 
" the Court is bound to come to the conclusion that the inference of 
ownership which would be drawn bv the public is not mereh one that 
mas or may not arise but is one that mtisf arise In the absence 
of uiiv general custom as to the hiring the inference which a reason- 
able man would necessarih draw from the fact that the articles in 
question were in possession of the bauhiupts and were being used by 
them m their trade is that the articles belonged to the bankrupts,, 
vnd the inference so drawn is an inference which, within the meaning 
of Vaughan ^tilliams I. J s statement of the law, rniuf aiisf” 

In should he noted that Sec 28 (C) refers to the rights of secured 
creditors in general and that Sec 28 (d) i* on e^rrpfion to that 
general rule, applicable onlv to secured creditors of poods, m fnidc 
or hiiJiiiesj where the goods are allowed to be in the order or dis- 
position of the bankrupt in such circumstaoces which gise rise 
the irresistible inference in the minds of the public that the goods 
belong to the insolvent Sec 29 (6) therefore must be read subject 
to Sec 28 (J) and it is not correct to saw that Sec 2S (1) has 
operation m siew of the provision contained m Sec 23 (C) 

Matters to be Prored — Tlie words ‘ true owner ’ include the 
owner of an equitable interest and that there can aUo he a reputed 
owner of that interest and that repufed owner can be the insolvent 
himself, I e the Uoal owner of the property Verrnnfi'c Haul of 
Intlia 1 Offirntl Aiiianer Mndm 39 Mad 2S0, following the judg- 
ment of Bhashsam \naiigar, J in Pi(nin<if/iatrli( i IShashyam, 25 
"Mad 409 In Co]onta{ Jfatil v IIAifnejf (18^6) A C 426 it was held 
that where there was an equitable mortgage of shares hv the deposit 
of the share certificates and a blank, transfer the registered share 
holder rernaiiiiiig the legal owner, the depositee got an equitable m- 
terc't and that another person could be the reputed owner of that 
equitable interest The result is that in the case of a garnishee, hS" 
must be taken to be the true owner of the equitable interest “ 
motor car But the car l>eing left in the possession of the insolrent 
with power to use it to all appearances thoiiRh ft were his own, he 
had lecome tie reputed owner If is etsenfml fnr Me sretion f" 
n] [hi fhal hr ihould of the rommcnremeiif of fhe itisnhrtiry he the 
7Fputr(l oicner icifA the consent of tie true oirner Kow the 
question is whether the true owner was at that time consenting or 
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not to the reputation of ownership to the reputed on tier and thot 
IS a question of fact If before the cotamenceis^nt of the msolrencj’ 
of the pledgor, the pledgee puts an end to the right of the pledgor 
to use the thing pledged bv demanding its return according to agree- 
ment, the thing pledged cannot thereafter be said to be in possession 
irith the consent of the true owner \ letter proved to hare been 
passed to the proper address of a person must be presumed to hare 
reached him in the absence of evidence to the contrary Aburrabamtn- 
al r Oifirial itiignee, 3ladrat 47 Mad 215 

Hire Purchase System — •• Sec 23 (3) is Sec 33 (c) of the English 
Bankruptcy Act, 1D14 In Iamb r Wnjht d to (1924) 1KB 857 
an insolrent purchased a jUature motorcar from the plaintiffs on hire 
and purchase srstera t.fter he got possession of the car in question 
the insolvent used it from time to time tn hi$ trode or buiinen It 
was plain (1) that the car was at the commencement of bankruptev 
in the possession of the bankrupt <2) that the possession was with 
the consent and permission of the true owner (3) that the car was 
used with considerable frequency m the trade or business of the 
bankrupt Does the Section require, ere a trustee can claim, that the 
consent or permission of the true owner of px>ds be given not only to 
the possession bv the bankrupt hut also to their user m his trade or 
business^ If this full measure of consent be required then the defen 
dant here, on behalf of the trustee, fail in their defence For it is 
plain that the plaintiff did not consent to the car being used in the 
bankrupt's trade or business, but that he was not aware that it was 
so used The srrfion requires the full content The section is limit- 
ed in its operation to goods in the trade or business of the bankrupt 
It does not apply to domestic articles of furniture in a bankrupt's 
private dwelling If a man consents to the user of hu goods in the 
trade or business of another, he knesrs, or ought to know that he 
runs a risk of losing those goods bv operation of Sec 3® But if he 
onir consents to the use of those goods for private and nor business 
purposes then is he exposed to the confiscatory pronsion of Sec 3^, 
merelv because the bankrupt without hu knowledge, had used those 
goods in and for his trade or business In Cofonml JianJ. r TTAifney 
30 Cli D 2G1, Cotton L J said “I think the true construction 
the goods most be in his (bankrupt's) order or disposition for 
purposes cf or purposes connected with trade or 1 usnes. * 

Tj J said “the language “in tnde or butiner«“ roear« no^ 

Tisiblv emploved in his trade or hnsine» but acquired *" 
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of the b isiness and used for those purposes ” It tvould seem to follow 
iiom these dicta that it a motor tar be acquired for private use and 
be pnmarilj employed tor private purposes, then it cannot be said 
to be a car in the ‘ trade or bosiuess ” of the bankrupt 

Sab seotions (4) After-aequtred properties — Sub-section (4) lays 
down that the properties acquired bs the insolvent bctneen the order 
of adjudication and dischar;^ form the properts of the insolvent and 
the Recener is entitled to take possession of the same The word 
''propeity does not exclude personal earnings oscr and abose wbat is 
iieceb'arj lor the debtors support and the Court has jurisdiction to 
pass orders as to his earnings after adjudication but before his dis- 
charge JuniTindas c Tinotfnf, 10 Ind Cas G08 7 N L R 19 Jf 
the mortgage is an assignment of the after-acquired property and 
the mortgagee acquires the propertx before bankniptej then the 
mortgagee s title is good as against the Receiver, 'ftnlhiP v Offitial 
Hecener 1883 13 A C 523 But if the propertj does not fall into the 
possession of the bankrupt until after bankruptcy then the mort- 
gagee has no right to the property Thus if a debt to fall due at a 
future date is assigned 'viid tlie debt oulv fulls duo after bankruptcy 
the issignee has no right to it, tVjwiifr Iltfl! Ife IWiiffifig 1870 10 
Ch D 616 On the other hand debts due at the date of the assign 
inent but payable at a future time maj lie xalidix assigned and if 
thev become payable after bankruptev thex will none the less belong 
to tlie assignee and not to the Reteiver, /•'j'porfr .Ifoss He Totcard 
1884 14 Q B D 310 4 mere license to seize chattels as a security 

for a debt is determinable m bankruptex since tlie effect of bank 
ruptcy is to bar the right to enforce the debt in such a case, Thomson t> 
Cohen, 1872 L R 7 Q B &27 See also flosliiff v Clarl, (1899) 1 
Q B 699 , 7n 7?c ^orpronf, (1923) 2 Cli D 302 

The Receiver has a right to the subsequently acquired propertj 
of an insolxent but the right is subject to 2 gnahfications — (1) if the 
insolxent has acquired the property sxibject to bens and obligations 
then anv property tuken ^ the Officiaf tssignee under that state of 
things is taken subject to those charges and equities and (2) if the 
insolvent carries on trade at a snhsequent period with the assent of 
the \ssignee of the estate under the Insolvent Act in the first instance, 
the propertx which is acquired in the subsequent trade will be subject 
in equitv to tlie charge of the creditors iH that trade in priontv to 
the claim of the Official Assignee under the first insolvency, Kerafoofe 
1 TJenfOiiiin Broofes 14 M I A 339, JxrMfo Comi/l v Suresh 
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Chinnier, 8 CjI WO 13 C L R 25.3, Falima t Fatima, 16 Horn 
452, following Iliihert c. Sat/er, 6 Q II 965, Aldul K’arm » Offictc£ 
Amgnee, 8 Mad 168, lion land $on r Champion, 17 Mad 21 

Tlie sums paid into a hank by a bankrupt aft^r the date of the 
receiriDg order become the property of the Trustee in bankruptcy 
and that the bank vcrc not entitled to credit themselves with the 
payments made to the bankrupt, as those transactions took place after 
tlie date of tlie receiring order and therefore not protected In Se 
U lazfU, Eiixitle Jlart, 1921 2 K R 835 

In Motlfod i li li A. C 1 Ity Co; 7 Horn L R, 618 (reversing 
6 Rom L R 337) an emptojee in the defendant company, an insol 
vent, was entitled to a certain sum contributed bs him towards the 
Provident Fund subsequent to his insolsencs The compans was 
held to haic no authoritv to p.is the monej to him after receiving a 
letter from the Official Assignee But see C I) .1/ Jlmdley t Joy 
ytiiatn J/onmri, 24 C W N 288, and notes under Provident Fund 
aiipin 

An agreement by »vht<li a scheduled creditor accepts a present 
«nsh pavmeiit otid a promise of future payment in settlement of the 
debt from an undischarged insolvent not sbonn to have earned on 
an} trade or biiviiiess and nithout the knouledge and assent of the 
Official Assignee, uas held to be not enforceable and neither the 
second qualification mentioned in Keraloose r Tiioolet nor tlie prin* 
eiple laid down in Cohen e Mitthell vas held opplirahle, Saoioji i 
JCosi iSiddiq Mirza, 20 Bom 636 

A mortgage of subsequently acquired property by an uudiscliarged 
insolvent uas held to be invalid against the Official Assignee ulio tool 
the property free from inruwbranfes, Itoudandton T Chainii,R IT 
Mad 21 In Snromulu A'anfu r. Andolamal, 30 Mad 145 17 "'I L 

J. 14 (17 Jfad referred to) an undischarged insolvent was hell en- 
titled to recover certain immoveable property which li< In. me 
entitled to bv inheritance "No doubt the ■ ‘ ' 

Cohen i J/ifcAcK does not extend to such an 
there IS no question of anv contract or tran^fei 
Inting to his nftcr-acquired immoveable proper! 
moveable or immoveable acquired bs the involve 
but Ivefore final discharge con he transferred I 
honnfide and lor value, 4li .l/ukammed v. l’««* 

819 
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Mahomedan Law — It is an cstablisl etl principle of Maliomedaa 
Law tliat when the consent of tl e heirs of s Mahomedan to a bequest 
in a will in favour of an heir has been signified the legatee takes from 
the testator and the consent does not operate as a transfer by the 
heirs of a right a Inch has in the meantime vested m them There 
may be perhaps some conflict between tbis principle of Slabomedan 
Law and the strict v ordmg o* Sec 16 (4), now Sec 28 (4) of the In 
sohency Act, but we think the principle of Mahomedan Law ought to 
be applied and that such consent nould not be affected by the fact 
of the consenting heirs being insolvents, Aztz uri nisio JJihi v 0 M 
tliiene 42 \11 593 All properties such as may be acquired by, or 
have devolved upon, the insolvent after passing of an order of adju 
dication and before bis discharge forthwith vests in the Court cr 
Receiver and becomes divisible amongst the creditors Muhammad 
laiima v Muhamntad J/asAuq All 44 *11 bl7 SO A L J 669 Aa 
regards the right of action of an undischarged insolvent to sue for a 
share of a dower debt due to bis daughter from her husband, it was 
held that the general rule u that the right except for personal 
injuries and the like pass to the trustee but even where the right 
pisses to the trustee the bankrupt might sue the amount recovered 
being subject to the right of the trustee to claim the proceeds 
Omar Bahadur v £} aja Muhammed 79 Ind Cas 56 1024 AIR 
Pat 667 

Difierenee between the properties mentioned In Sec 23 (2) and Sec 23 
(4) — The diflcrence between the bankrupt s estate which vests in the 
trustee in bankruptcy and after acquired property, which also vests 
on acquisition is that tl e bankrupt can deal w ith latter until the trustee 
intervenes If he sues in respect of nn after acquired chose in action he 
can obtain a decree and if the decree is satisfied before the trustee 
intervenes the judgment debtor obtains a good discharge The ques- 
tion then remains between the trustee and the bankrupt if the after 
acquisition is discovered In other words persons who deal with au 
undischarged insolvent, in good faith, for value, with regard to after- 
acquired property ore protected Cohen v 3/ifc7ielI (1890) 25 Q B D 
2G2 Cl ote Tul v Kedar hath SI Ind Cas 289, Kxippu Uamnt utha i 
Aojjinditi, 18 I W 8G8 45 M L J 827 1824 A I R (31ad ) 223 
76 Ind Cas 803 It is otherwise with regard to property which actually 
vests ID the trustee at the date of adjudication order \\hether or not 
the lefendant knew that ho had no nght to sue for the money he said 
he had advanced to the plaintiffs seems immaterial He must be taken 
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to bare known that his outstandings pass to the Official Assignee It 
IS quite clear that unless the adjudication order is annulled the insolrent 
cannot execute the decree A suit will lie to set aside a decree obtained 
tij fraud Aiidreir lio'iirio v Muhammatt Llrahim Serana, 4S Bom 
5S3 26 Bom L R 695 

InsolTent's right of suit regarding atteMiequlred properties — In Hama- 
nafh Ijer v A’ujeiirfra ly^r, M I J S27, the question arose 
whether in the case of after acquired property the insolvent is en 
■tirely barred from maintaining any suit in respect of it and nhether 
the Receirer alone can sue It was contended that because under 
?ec 2S (2) and 23 (4) all the properties, including the after-acquired 
•roperty of the insolvent, vested in the Receiser therefore no right 
usted in the insolvent hiraself and he is not entitled to maintain n suit 
following .Snruraidu t Itidohimuf, 20 Mad 145 1" M L J 14, it 

was held that in the case of after acquired propertv the insolvent has 
0 Ti iht fo mniiifnin a siiii subject to the intervention by the Official 
Receirer or the Official \s$ignee, and that if the Official Receiver or 
the Official \s<ignee did not intervene the issohent was entitled to go 
■on with the suit 

Snb-ssctlda (S). — This sub section is an exception to sub-section (■!) 
All properties of the insolvent ocquired both before and after the 
order of adjudication vest in the Receiver subject to certain ezeep 
tion, CIS , excepting those properties that are excluded from attach- 
ment under Sec CO of the C P C Thus the Provident FmJ 
being excluded from attachment under Sec GO of the C P C is net 
attachable and therefore does not rest in the Receiver C D U 
Ilindl’j r Joy A’amin Zlarvart, 24 C W N 23S, JayannatK Therant i 
Tnnij rasatina, I L R 3 Pal 74 

Under this sub-section the only property of the insolvent which i« 
exempted from the scope of adjudication is propertv of the insolvent 
winch is exempted hj any enactment from liability to attachment and 
sale in execution of a decree The share in a joint family propertv i« 
not ‘ived from sucli attachment and sale and therefore not outside 
For Ijrifiiflnd ZfoVmjs Trust I’roperfj/ Joint Family Proper 
t>i lie —See notes under Section 2 (1) aod 2S f'^) Suj/ra 

y Sub-section (6) " Secured orediler ** "Sub-section (6) prondes i 

nnb guouslx that ro property over which a secured-creditor hav 
legal c! ar..e sliall be affected bv anv of the provisions contained < 
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Sub'SectioDs nhich precede it Sec 47 ia^s dotvii the procedure to be 
udofted b> a secured creditor, but his lights under the section must 
iiecessarilj be postponed, nheo the legality ot (he charge is <)Ucstiotied ” 
J/o<» Ham i llodaeU, J1 A L J 32 1923 AIR (All) 159 

For «hat constitutes a secured creditor tide notes under Sec 2 (1) > 
suimi 

The light ul the secured creditor to realise or othennse deal mth 
his secuntj is unaffected by the presentation of a bankruptcy petition 
or the making of the receiving order, Sec 9 (2) of the Bankruptcy Act, 
1S83 Thus the Court has no jurisdictton to restrain a mortgagee cf 
the bankrupt s property from selling the propert 5 . He Kiehn, Exparte 
General HiMil TI oris and Uaeta l’» 1894 2 Q B 302, nor will it 

restrain a mortgagee from proceeding with a suit to enforce his iiort- 
gage, 7 jpurte Tfiiat Re TI /lerftf 1S79 11 Ch D. 278 A mortgagee of 
the land who gams possessiou even after b-inkriiptej is entitled ns 
against those claiming under the bankruptcy to the crop growing no 
the land, as against the Official Recener to the possession of the land. 
7?e Orotlov, Exparte Official Reeener iSS9 $ iloTT 115 ^ 

Is Beeeirer a Necessary Party in a Mortgage Soit— Uliere a 
person prior to being adjudicated insolvent executes a mortgage, 
the mortgagee as a secured creditor has, by reason of Sec S8 
(G), a right to proceed nith a suit upon the mortgage and to realise 
his secuntj inspite of the fact that the equity of ledemption has 
vested in the Receiver wlio has no right to transfer the property free 
of the claim of the mortgagee In view of the words " irt the tame 
manner" in Sec 28 (6) it nas doubted as to ubetber the Receiver was 
a nece«sary party J/oAommad jUuniruddia Ehan v tUahmud Bulsh, 
63 Ind Cas 91 The point has been finally settled br the decision in 
Taoannath .Vwruarj t Kalarhand Panner/ee, 41 C L J 290, in nliicb 
it nas contended that in a mortgage suit, all persons having .'ll] interest 
in the equity of redemption must be made parties, and ns the right of 
the insolient rested in the Receiver he was a necessary partv Under 
Sec 58 of the Act, the interest of the insolvent vests in the Court 
w liere no Receiver is appointed Can it be said that the mortgagee was 
bound to «iie the Court in order to enforce the mortgage? That 
would be cteirlv absurd The reasonable construction of Sec 2'? (6) 
must therefore, be tliit a secured creditor is not in nm nns ntJerted 
bs tlie other prosisioiis of that Rertion and /o« thr nf nifnre- 

in I 111 iiinitn'ic it iloiilit he held that thr fiflr to t/o ino/fTt'/ re- 
riKiiiifit ml] t! r rnortijii /or 
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His Rights — " It IS irell-establisfaed that u «?ciired creditor stands^ 
on a different footing from that which is ordinnrilr occupied b} 
unsecured creditors The position of a secured creditor is dealt with 
Sec 2S (G) and Sec 4” of the ProTincial Insolrencv Vet See 28 (6) 
IS rerj' emphatic in prusiding that the prorisioiis of the Provincial 
Insolvency Vet should not in the least touch a secured creditor alio is 
entitled to realise or deal nitli his securits in anv way he chooses, 
unhampered bv the provisions of the lorincial Insolvency Vet 
Speaking broardlv, under Sec 47 a secured creditor mav do one of the 
three things, he mas enforce his securits and prove for the balame 
that mav be due to him or he mas relin<iuisli his securit> for ine 
general bodv of creditors and prose for the ssholc debt that nisv e 
doe to him or he mav wtue hi' securits and receive v dividend for 
the balance that mav be due to him subject to the right of the Court 
to redeem the securits lie mas also igiiort the Insolvencj Court 
altogether in nhith tase he must l« content nith his securits and 
smII be debarred from cHinung am dividend if hi« securits should 
prove insuffic eat bunt /'mod bmj;/. • \hro Jhitt f>nio I L R 
2 Patna 724 Where anv part of tbe insolvents propertv is subject 
to a mortgage, the value of tbe insolvent a right to redeem tliat pro- 
perty can onij be his assets available for distribution Ootinda t 
Ahdul Kadir 1923, V I R ISO (Nag) Onlv the propertv of tlie insol 
vent vesta in the Official Reoeiser The Act does not cropoaer the latter 
to sell the former s estate free from encumbrances even with the consent 
of the mortgagee Such a consent could not be implied merelv from 
the absence of a reply by the mortgagee to a letter of the Official Re- 
ceiser stating that he siould sell the property free of the mortgage in 
case he did not reply Held also that an unsuccessful attempt of the 
mortgagee in the insolvencs jurisdiction to get cancelled the sale held 
bv the Official Receiver free from encumbrances did not estop the 
mortgagee from thereafter filing a suit to enforce his mortgage 
Karninjpn Vndofi/ r ItcffU Chrttiar, 47 3Iad G05 47 M I, J 16 
79 Ind Cas 830 1924 AIR <AIed ) 761 

'* A discharge does not affect the mortgage debt, and a Receiver 
as a condition of dealing with mortgaged property has in everv case 
to pay off the mortgage, even when the mortgagee has not sought to 
be placed in the schedule, the position of the mortgagee being essen- 
tiallv different from that of the unsecured creditors” Sndhar Vorain 
r Ifmarom, 7 Bom 453 Held also in Sndhar yarain r KrirXnojl, 
12 Bom 272 that “ the onlv interest the insolvent bad in the mor* 
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gaged iremises was the equity ot redemption and this having vested 
an the Receiver nhat passed to the purchaser was ontj the eqmtj of 
redemption and nothing more, and he would be entitled to redeem 
the propertj Tne mortgaged propertj could not bo sold by tJie 
Receiver without the consent of the mortgagee or paving him olf ” 
ii> liinjh V (fOun Saha'H, 21 All 227 it was held that a judg 
inent creditor holding a decree for sale upon a mortgage against an 
insolvent judgment debtor will not, by reason of his debt not having 
been scheduled in the insolseniy proceeding lose his right to execute 
the decree lollowing Zfuiu, riju Vehga v A/iama 6/iaro»i Sen, 16 Cal 
592, ind biirihttr t s><j»u See also Jfuia i Runb of 

Bciijul 0 C A\ N 16, Gopi \uth i> Guru 1‘rushud, 15 Ind Cas 660 
It seems clear that m respect ot properties which are subject 
t> 1 mortgage or charge what vests in the Official Receiver upon an 
adjuuicatiou of insoheiicy and the making of a vesting order is the 
imolvein s equity of .edeniptioo which at the time constitutes the 
whok ot the property of the lusotvent in such items This is the 
consequence jf Clause (5) Sec 16 corresponding to Clause (6) Sec S3 
of the present tet which preserves the right of secured creditors 
s ithoiu affecting the Official Receiver s power to administer the eneum 
bered estate Ifol sfm^ui am Sidiumonia v JlamalntTna di]/ar, 42 
M L J 426 If the niortgagor becomes insolvent it is only the equity 
■of redempt on that vests in the Official Receiver, and if during the 
pendency of the insolvency proceedings, the mortgaged property is 
■compulsorilj acquired the mortgagee will be entitled to his mortgaged 
amount from the compensation received for the property acquired 
I’uTUihottiim NaiJu i Ramasiramv, 1926 t I R (Mad ) 245 

Is Clause (6) Controlled by Clause (2)? — Where a person prior to 
being adjudicated insolvent executes a mortgage the mortgagee ns a 
secured creditor lias bv reason of S»c 16 (5), now 23 (6), a n^it to 
proceed with a suit Upon the mortgage and to realise ins security in 
spite of the fact that the cquitv of redemption has rested jn the Re- 
ceiver ttI o has no right to transfer the property free of the claim ot 
the mortgagee In V lew of the wonls ' in the same manner ” in Rei 
23 (C) It was doubted whether the Receiver was a necessary party 
.Vofnrnn id l/ortiruc?din v J/af mOoff Saltk, 63 Ind Cas 91. S/ii«m 
S ironp 1 ^ ind Fam, 43 \11 535 19 V L J 511 f3 Ind Cas 3GG 
But 111 Mol nijiii am Stihfamanta v Jiaml.Ti*hna iji/iir 42 'I I 1 
426 It was held that during the pendenev of insolvency proceedings n • 
creditor has any reniedr against the property of the insoUent or may 
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rommcncc an\ suit witlioiit tlie Icarc of the Court, Sec 23 (2) In 
solvencj proceedings commence «ith the presentation of a petition A 
su\t commenced thereafter nns irregalar and the decree and subse 
quent esecution proceedings to tchtck tie Ileffiiet ir«i not a iiartj 
(lid nof fiinif him The debt due to the appellant nn« provable under 
the Act under Sec 47 and therefore he could not ciritu immunity from 
the provisions of Sec 23 of the let The appellant having only an 
equitable right under the provisions of Sec 5> (4) of the T P Act to 
recover the purchase money from the propertv that lie had sold did 
not obtain the status of a secured creditor until his right was declared 
by a decree of a court The decree that he obtained cannot be pleaded 
in defence to a claim made bv the OfTioal lloceiier or the Issigiiee from 
him \a pointed out in /‘unintAorrhi r llhad i/im lujaiigar ^lad 
40C the Oflicial Vssigneo or Receiver is not ulfected bv the doctrine 
, of Ii3 tenileni and the partv seeking to bind him bj the result of the 
suit must appl} to have him loined as a part) to the suit under Or 
WII r 10 of the CPC The lien that he had should not m any case 
prevail against the title of a fo»a fide purchaser uitlout notice and 
that the respondent’s title is not affected bv the proceedings taken b) 
the appellant behind the back of the Official Receiver VoIs/ingitiKim 
t* ZfoffldllritAna 42 M l> J 42C 

C and K executed a mortgage on the lOth March 1803 m favour 
of R Tlic) were declared insolvents on the Ctli May 1^12 On the 
2otIi October 1912 after adjudieation they executed a mortgage in 
favour of N and with the monev obtained tliereby R was paid off 
The Iloceirer or the Court made no objection to the mortgage, but 
apparently accepted the position finding that the principal if not the 
sole creditor of the losolrent had been paid off thereby N sued on 
his mortgage on the 13th November 1917, and in that suit the heirs of 
K raised the objection that the mortgage nas invalid in view of Sec 
10 (2), non 23 (2) Held that the mortgage in suit, the consideration 
< f n hicli n as utilised towards the discharge of a prior mortgage of the 
secured creditor was valid and enforceable Held also that it was 
not open to the heira of K who were neither the creditors nor the 
insolvents nor in any way representing the Receiver to object to the 
validitv of the mortgage on the basts of See 16 f2i now 28 (2) SI laM 
Saroopv Annrf Ram, 41 All 555 19 I I J 511 , 63 Ind Cas 3GG 

I* Claau (6) Contretlcd by Clause (3)? — In S’Kamahfas Krheltry v 
Phamndranalh, 73 Ind Cas 467 1923 A I R 532 (Cal ) the Court 
observed “ If a secured creditor can proceed to realise his secunt 

10 
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gaged premises was the etpuitj gt redemption and this haring rested 
an the Roceirer what passed to the purchaser was onlj the equity of 
redemption and notlnng more, and be would be entitled to redeem 
the property Tne mortgaged property could not be sold by the 
Keceirer without the consent of tlie mortgagee or paring him off” 
li ibiii jh V (joun Sahay, 21 All 22~ it was held that a judg 
ment creditor holding a decree for sale upon a mortgage against an 
iD'ohent judgment debtor will not by reason of his debt not baring 
been scheduled in the insolrency proceeding lose his right to execute 
the decree, following Rutaprija Vchya t> S^uimu Charan Sen, 16 Cal 
odd ind Siidkar t Itmuaum suj ra See also Ruin v Jiani of 
Jien lal 5 C t\ Is 16 Oopt Auf/i t> 6um iVtu/ud, 15 Ind Cas 860 
It seems clear that in respect of properties which are subject 
to V mortgage or charge wbat rests in the Official Receirer upon an 
adjudication of insoKeucy and the making of a vesting order is the 
insolvents equity of edemptioii which at the time constitutes the 
whole of the property of the insolvent in such items This is the 
coi »cq leiue jf Clause (5) Sec 16 coircsponding to Clause (6) Sec 23 
of tie pre ent \ct which preserves the right of secured creditors 
without affecting the Official Receiver s power to administer the encum 
bered estate Vof ^ubramonia v Rnmalnsltna Aij/ar, 43 

M L J 426 If the n ortgagor becomes in«olvent it Is only the equity 
of redempt on that vests id the Official Receiver, and if during the 
pendency of the insolvency proceedings the mortgaged property is 
•compulsorily acquired the mortgagee will be entitled to his mortgaged 
amount from the compensation received for the property acquired 
1 unni ottam \ai(hi V ItamaMramy 192o A I R (Mad ) 245 

Is Clause (6) Controlled bj Clause <2)? — Mhere a person prior to 
being adjudicated insolrent executes a mortgage the mortgagee as a 
secured creditor has bv reason of S®c IG (5), now 23 (G), a right to 
proceed with a suit upon the mortgage and to realise his security in 
spite of the fact that the equitv of redemption has vested in tl e Re 
ceiver wl o has no right to transfer the property free of the claim of 
the mortgagee In view of the words in tie same manner ’ in Sei 
23 (6) It was doubted whether the Receiver was a necessary party 
Molamnnd Moniniddiiv » MnKmood Caksk, 63 Ind Cas 91, Sluuui 
Siroopi ^ indium 13 Ml 6o3 19 \ I. J 511 63 Ind Cas 366 

Rut in Mdlf} a^ui im Sul/Tumanta v Rnmkrnfno 4ijar 42 M I 1 
120 It was 1 cld tl at during tl e pendency of insolvency proceedings ' » 
cred tor has any remedv against the property of the insolvent or may 
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commence anj suit without the Icare of the Court, See 23 (2) In 
solrenc} proceedings commence nith the presentation of a i etition A 
suit commenced thereafter nas irregular and the decree and subse 
fjuent execution proceedings fo «hick tie ItcieiieT nas not a iKirti/ 
did not bind him The debt due to the appellant nns provable under 
the Act under Sec 47 and therefore he could not cliim immunity from 
the provisions of Sec 2S of the trt The appellant having only an 
equitable right under the provisions of Sec 5 j (4) of the T P Act to 
recover the purchase money Irom the properts that he had sold did 
not obtain the status of n secured creditor iiiiti! ins right luis declared 
by a decree of a court The decree that he obtained cannot be pleaded 
in defence to a claim made by the OfTicial Ileceiier or the tssigneo from 
him \a pointed out in f^uninfAurefa t IthasI ij im li'/un'jur, &> Mad 
40C, the Oflicial Assignee or Receiver is not alfected bv the doctrine 
of lit itiident, and the partv seeking, to bind him b> the result of the 
suit must apply have him joined as a party to the suit under Or 
WII r 10 of the C PC The hen that he had should not in any case 
prevail against the title of a bo»M fide purchaser without notice and 
that the respondent s title is not affected by tlie proceedings taken by 
the appellant behind the back of the Official Receiver J/oIsAoijiinam 
r IfamoIriiAna, 42 M L J 42C 

C and K executed a mortgage on the 10th March 1D03 in favour 
of S They were declared insolvents on the Ctli May 1&12 On the 
2oth October 1912 after adjudication thev executed a mortgage in 
favour of N and with the money obtained thereby B aas paid off 
The Receiver or the Court made no objection to the mortgage, but 
apparently accepted the position finding that the principal if not the 
sole creditor of the insolvent had been paid off thereby N sued on 
his mortgage on the 13th November 1917, and in that suit the heirs of 
K raised the objection that the mortgage was invalid in view of Sec 
10 (2), non 23 <2) Held that Ihe mortgage in suit, the consideration 
i f which a as utilised towards the discharge of a prior mortgage of the 
secured creditor was valid and enforceable Held also that it was 
not open to the heirs of K who were neither the creditors nor the 
i.o.««lvcixt<. mac lo. awy way cepceseccUag ll« Reiaevcee tsv object ta the 
validitv of the mortgage on the basis of Sec 16 (21 now 28 (2) Sf lonC 
Soroop r Annd Pam 41 AU 553 19 A !• J 511 , 63 Ind Cas 366 
Is Clause (6) Controlled by Clause (3)?— In Shamaldai Kthettry v 
rhanindranath, 73 Ind Cas 467 1923 A I R 532 (Cal ) tbe Court 
observed " If a secured creditor can proceed to realise his secant 
10 
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or clctl nitb it in the same mauner os he «ould have been entitled tu 
do hid Sec 2d not been passed, me do not see how the reputed owner 
ship clause iii sub section 3 can hare an^ operation ” It has alco been 
held in J/oli Ram V h 21 RodiiW/, 21 A L J 32 1923 A I R loy 
(Allahabad) that bub-section 6 h as clear as it can possibly be and 
provides iinambiguoiish that no property over which a secuied credi- 
tor has a legal charge shall be affected by any of the provisions ot the 
subsections which precede it, ie, sub-section 3 So also in Sant 
Vrusud Snijli V Shea lJut Sittyk 1 L 11 2 latna, 724, that n secured 
creditor is entitled to realise his security in noj nay he chooses un 
hampered bj the provisions of the Provincial Insolvency Act 

Tlie above rulings practicall) make sub-section 3 nugatory, con 
trar} to the intention of the legislature If sub section 3 had »o 
operation at ill, there was do reason why it should lit^e been embodied 
m the Act itself The nnoraaly created by the authorities cited above 
IS due to the fact that the distinction between a secured creditor in 
general and a secured creditor of awil* in tiude m husn esj allowed 
to be in tlie order or disposition of the debtor has not been properly 
kept in Mew No doubt a secured creditor is not hampered in any 
way by the provisions ot the Insolvency Act provided his security does 
not consist of goods iii trade or business in the order or disposition of 
the debtor, ns contemplated m Sub section 3 Sub section S is based 
upon the doctrine of estoppel and is ati eseeption to tho general rule 
laid down in sub section 6 

Sub seeticn (7) — There may for vofious reasons elapse a long 
time between the presentation of the application and the order of nd 
judication passed therein under the rroviiicial Insolvency \ct Under 
the Presidency Towns Insolvency \ct. III of 1909, Section lO, an 
order of adjudication is passed on the presentation of nn application 
for insolvency, and in England order of adjudication takes effect from 
the date of an act of insolvency, vinder the Provincial Insolvency tet 
It takes effect from the date of the presentation nf the application 
for tho purpose of making the properties of the insolvent liable tn 
claims of the creditors It follows that from that time the propertv 
of the debtor is made available for the payment of the debts ?« 
JlalJal Chnndra I’urlait v Sudhindm Ifnth Jln^e, 4G CnI 991 21 

C V N 172, it has been held that “ if tho contentions of tho appellant 
were accepted the provisions of the Act might be defeated in some 
cases tftcr tho petition for msolveticy w made, the order of adjiidi 
cation mnv lo delayed in some ca'ies for more than 2 years, for mstanro 



Sec. 28.] ADJUDICATION RFLATES B\CK TO ADMISSION 147 

trliere the matter goes up to the Pnrj Coinicil on appeal, and in sucli 
a ca«e transfers nnde br the insolvent nitliin 2 jears before the date 
of the presentation of the petition for insohcuc} but more than J sears 
before the order ot adjudication nould become snhd Me don t think 
that such a result has been rontemplated The bankruptej in 
Rnglind IS deemed to hue relation back to and to commence at the 
time nhen the act of Lmkruptca is commuted I’e Jtumjms hr 
parte Il/ule, 190S M N 5H) The effect of sulr>cctioiis (2) and (6) of 
Sec 16, non (2) and (7) of Sec 2S, is that nhile no resting of the 
properts of the insolvent in the Receiver takes pi ice until the order 
of adjudication is made and it is the order o> adjudication nhieh 
vests the propertv nevertheless bv a legil fiction the lesting of the 
property of the insoWenl in the Ueceiver must be deemed to have 
taken place nlien once an order of ad|iidi(ution Ins been made, at tbe 
state of the presentation of the petition or in other iiords, the com 
meiicenient of the nuolrencs Sheonalh irnijh t Muidi llara, 42 All 
433 51 Ind Cas 941 1^ A J J 449 See also Iffei/irauf r Jfuntnv 
^/lan, 8 Ind Cas 1115 ON L R 140 MnAor Noriii/aiia v Afa|7iri, 
49 Ind Cas 283 1918 M M N 48T 21 M L T 149 33 M L J, 
20G 

Contrary rleert Follonipg Jolhan ]>fpuiv roniinM 

Jioner of / y ilatl 2) Ind Cas 9'M the Lahore High Court 
lias retentlj lield in (•Aiifnu Mutammad i I’niiria Tfani, 72 
Ind Cas 43J that bee Ib (C), now 28 (*' does not govern 
bection JG now lection 53, of the 4ct and therefore a trans 
fer effected more than two sears before tbe order of od/urfirofioa 
hut iiitliin tno veirs of the date of the preseiifofion of the petition 
■ruirot be annulled under the section **The meaning of a statute is 
not to l>e interpreted nitli reference to what its framers intended 
to do, but with reference to the language which they did in fact 
<mi 1o\ ' 

English Law — The assets of a bankrupt, under tbe Fngtish Dank- 
rnp*>\ Vets vest in the trnstee in bankriiiitcy from the date of the 
aits of bankruptcy On Sept 20, 1917 a debtor trarsferred his assets 
including certain fiiriiitiire to a companv On Ript 27 he committed 
nn act of bankruptcy and a receiyiDg order was made against him 
on Oct 24 1917 on a petition prescn*ed on Oct 8 folloued by an 
adjudication order on Dec 12 \fter the date ot the receinog order 
part of the furniture was sold by tie ronipany to a fono ^<fe 
purchaser for ralne without notice On Feb 3, 1919 the transfer o 
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bcpt ro nns held to be fraudulent and ^oid and an act of bankrupUy 
and the conipnm was ordered to deliver to the trustee all the property 
(omprised in that sale or the raliie thereof Iso payment hariii|? 
been made the trustee claimed to recover the furniture or the value 
fiom the purchaser Held (l> on the authoritv of lirinsmfod V 
Iliirii^oii 1*<71 I R 6 Ch Prac 5St that the judgment against the 

ceedmg against the purchaser to recover the furniture, and (2) by 
Lord ‘^teariidale A1 R and Warrington L J that the title of the 
trustee relates bick to the act of bankruptcy of Sept SO, 1917 and 
that neither the purchaser nor any subsequent transferee conld 
establish anv title ns against the trustee In He Gumhoury, 1920, 
I R 2 Iv n 426 

29. [New ] Court m lohich a suit or other 
staj of pindins fToceednuj IS 'pending against a 
iMotetdinoa debtor sUall^ on proof that an 

order of adjudication has been made against him 
under this A ct either stay the proceeding, or allow 
It to continue on such terms as such Court may 
impose * 

NOTES 

Review — This section is new It has been provided in See 28 (2) 
that on an order of adjudication no creditor to whom the debtor is 
indebted shall during the pendencr of the insolrencv proceedings hove 
any remedv against the propertv of the insolvent m respect of the 
debt or commence anv suit or other legsl proceeding without the 
leave of Court This does not proride for the suits that are already 
pending in different Courts against the insolvent Tn regard to such 
I suits It IS provided bv this section that on proof that an order of 
1 adjudication has been made these suits^if for realisation of nioiiev, 
will be staved and if not for realisation of motiev, niav be allowed 
to continue on such terms as the Court will impose 

Sec 2S does not cuntemplate the grant of permission by the In- 
solvency Court to continne n ciril amt filed against an insolvent 
without such permission See 20 of the \tt however contemplates 
not onlv a siut filed leforr an order of atljiidiratiou has been made 
blit nl o ouc filed "/f.*! the order hut tn real ignorance of it Tlierefore, 
w hon a suit is filed against an insolvent in the Civ il Court in ignorance 
of the ndindicatiQjv order and consequently without obtaining the 
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permission of the lii-ulieiit^ Court to contituie tlic suit, under Sec 2'i 
of tin? Act, tlic CimI Court tan under bet -’D eitlier sta\ tbe 
suit or at]o» it to c-oiitinue on such terms us it niiglit impose, e o 
that he Mould not execute the decree aj'niiist the p^opc^t^ ot the 
insokeiit nliilst the Adjudication order stood, thoii(,h n condition like 
this IS imposed aiitamaticahs Hnn ( niui i JhuIu 79 Ind 

Cjs Ct.2 1924 \ I II (\ng > dtX) 

“There is no proMsiou in the \ct for the disiuissil or staj of 
suits nliicli are pending against a debtor nheii an order of udjudica 
lion IS made against liini We hare therefore proposed tlic addition 
of u new section on the lines ol section IS (I) ol the Presidency 
Towns InsoUenej \it 19(/t lommiUff ik/xuf 24ih Stp- 

iemlfT, 1919 

Suits Before and Alter Adjudication— Hu }’r<TiDcifll lusol 
senrj \ct does not a\ithori->e an Insoheiuy Court to etuy 

esers litigation Hum ilai v Itam Vhyan Ham, 3 P 

L J 450 1918 Pat 5 P L 2o0 40 liid Cas 224 

“B; Sec 10 (2) now Sec 2i (2) an order of adjudication operates 
not as an absolute etny of nil proceedings agsinst the insohent but 
AS n direction that before a suit is brought a (ondition precedent 
should be complied with tis lease of the Court should be obtained,” 
J'uniiitiruiiK I’llldij 0 OohiuJasuitmi \<ncCer 2 j M I, T 247 ‘ The 

rule that a suit should not be instituted against a Ileceuer uithout 
the prerious sanction of the Judge haring the carnage of the pro- 
ceedings 111 which the Hecetrer had been appointed only applies to 
cases 111 whicli the Ilcceivcr is appointed in an action and does not 
apply to a llcccirer as mentioned m the l*rnvincial Insolvency Act 
■nho IS really «hat is Knonn in the old Fnglish Lair as an assignee 
in bankruptcy, ” 4rinhi />»! r Anruyiu OAumlm, 30 C J 513 
Under Sec 10 (2) of the Bankruptcy \ct, 1RS.5, the Court lias 
jsower to stay any action, eseriition, or other legal jirocess against 
tlie property or person of the debtor Tins power mas be exercised 
nt Aiiv time after the presentation of a biiikruptcs petition before a 
orJ^r ueJJ a* after If lh» fiparia^ of tf/o petition 

for committal the debtor antisfie^ that receiying order bad been made 
Against Iitni or that he has been adjudieated insolvent and that 
the debt mas ppoiable in bankruptrr no order for coniniiltal can be 
made and if m ide and he makes an affidavit that ans of the<e had 
happened, it can not I'C enforced and if te has been arrested, be 
thall be released J'f '\utluiVj 1391 W X So 
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Proceedings which cannot bo atajed — Proceedings of a prerentire 
character will not be restrained Imprisonment for non payment cl 
rates is a punitive process and an insolvency Court has no power to 
discharge a person so imprisoned, lie KtlgcomVr, Fxporte Fdgcomlc 
1902, 2 KB 403 Actions or proceedings in respect of a debt or 
liability winch is not provable m bankruptcr are unaffected by the 
making of a receiving order Tims obligation to make payment of 
alimonr may be made and enforced inspite of the receinng order, 
Imfon ^ Itnfon 1885 16 Q B D 239 The fact that a husband 
wlio IS in arrears of roaintswaiico baa been adjudicated an insolreot 
under Sec 27 of the Provincial Insolvency Act is conclusive as long as 
the order of ndjiidication stands, that he is unable to pt} the amonnt 
due And he is not, therefore, guilty of wilful neglect vritliin Sec 
488 (3) of the Criminal Pro Code Unl/Aitfe t> Ual]htde, 50 Cal 8G7. 

See also Notes under Sec 3 siipm 


3o, [16 (7] Notice of an order of adjudication 

Of or. ‘■'‘iuw fte 

efer 0 / adjvdicaiton dCSCliptlOD Of tbc insOl\ent, IB® 

date of the adjudication, the ’period 'loithin 
the debtor shall apply for his discharge, and the 
Couit by which the adfudication is made, shall be 
published in the local official Gazette and m such 
othei manner as may be prescribed 

NOTES 

Beview — This is section 10(7) of Act III of 190" 


Want of notice is a mere irregularity and proceedings cannot 
be set aside without proof of prejudice, Famlomol Stihn v Fmif- of 
Ahjal, 5 C W N 91 

Proceedings consequent on order of adjudication 
31. [New] (i) Any insolvent in respect of whom 
an order of adjudication liar 
order made may apply to the 

Court for protection, and the Court may on such 
application make an order for the protection of the 
insolvent from arrest or detention. 

{ 3 ) A protection order may apply either to all 
the debts of the debtor, or to any of them as the 
Court may think proper, and may commence and 
take effect at and for such time as the Court may 
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direct, and may he received or renewed as the Court 
may think 'fit 

(5) A protection order shall, protect the insol- 
vent from being arrested or detained in prison for 
any debt to which such order applies, and any 
insolvent arrested or detained contrary to the terms 
of such an order shall he entitled to his release 

Provided that no such order shall operate to 
prejudice the rights of any creditor in the event of 
such order being revoked or the ad]udication 
annulled 

(4) Any creditor shall be entitled to appear 
and oppose the grant of a protection order 

^0TES 

Refi«v —This section is new 

The reasons for the introduction of this new section are to be 
found in tho folloMiug extract from Sir Geor;;e J.owden’s Speech — 
' The main defect in the old Act was that it lent itself ser> largely 
to the devices of dishon.st debtors I will pursue for a moment tho 
course of the dishonest debtor, he files his petition and if in |ail 
he automaticallj nets his release under the existing Act, and he 
IS practical!) protected from going to jail again That is sufficient 
for him, that is all he naiits, lie does not want to pay his debts, all 
ho wishes is to escape the penalty of jail In the second place, we 
propose to abolish the automatic protection which ho gets upon adju 
dication It is proposed by this Bill to repeal the provision of the 
existing Act which provides that immediately on adjudication tho 

II solvent should be released from jail and mahe it necessary for bin 
to appU to the Court for protection leaving it to the discretion of 
the Court to grant him protection in any degree it thinks fit ” 

Difference — Tho difference between Act III of 1007 and tins Act 

III relation to protection granted to the insolvent is, that under Act 
III of 1007, the debtor if in prison had on the making of an order 
of adjudication to be released automatically and thereafter no creditor 
to whom the insolvent wn* indebted could during the pendency of the 
insolrencT proceedings proceed against the person or property of the 
insolrer* Under the present Act, on the making of an order of 
adjudication, if the debtor w in pnson his release will not follow as 
a mattci of course But he will hare to apply to the Court for pro- 
tection and the Court mav on aoefa application make an order 
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direct, and may be received or renewed as the Court 
may think "fit 

(5) A protection order shall, protect the msol 
vent from being arrested or detained in prison for 
any debt to which such order applies, and any 
insolvent arrested or detained contrary to the terms 
of such an order shall be entitled to his release 

Provided that no such order shall operate to 
prejudice the rights of any creditor in the event of 
such order being revoked or the adjudication 
annulled 

(4) Any creditor shall be entitled to appear 
and oppose the grant of a protection order 

hOTBS 

Reilev — Thn K«ctioii is notr 

Th« reasons for the introiluction of this ncir section are to be 
fiund in the follovMiis extract from 8ir Georj^e Loirden s Speech — 
' The msin defect in the old Act vas that it lent Itself ser} largelj* 
to the dericcs of dishon.st debtors I viil pursue for a moment tho 
course of the dishonest debtor he files hu petition and if in jail 
ho automatical!} gets I is release under the existing Vet, and he 
IS practicall} protected from going to jail again That is sufficient 
for him thst is all he nmits he does not srant to pay his debts, all 
he srishcs is to escape the penalty of jail In the second place, ire 
jirnpose to abolish the automatic protection nhich ho gets upon adju 
dication It IS proposed by this Bill to repeal the prorision of the 
existing Act nlnch provides that immediately on odjiidication tho 

II solvent should lie released from jail and mahe it necessary for hin 
to applv to the Court for protection leaving it to the discretion of 
tie Court to grant him protection in any degree it thinks fit ” 

Difference — The difference betaeen Act III of 1907 and this Act 
in relation to protection granted to the insolvent is, that under Act 

III of 1007, the debtor if in prison had on the making of an order 
of adjndTcation to W released automatically anil thereafter no creditor 
to whom the insolvent was indebted could during the pendency of the 
msolvencv proceedings proceed against the person or property of the 
insolver* Under the present Act, on the making of an order of 
adjndicxVion, if the debtor » mj pnxon his release will not follow as 
a mattci of course But he will have to applv to the Court for pro- 
tection and the Conrt may on snch application make an order for 
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protection of the iiisohent Ironi arresit or ileteotion or may dismiw> 
the opphcatioM ll is also jn the discretion of the Court to grant 
the Older of protection in rcs|wct of nil the debts or m respect of any 
particular debt and to he in force for such time as the Court may 
direct li on anj objection by a creditor it appears that the insolvent 
IS guilty of fraud inisrepiesentntion Ac , the Court will tahe tho«e 
objections into consideration in passing that order 

Scope — This section empouers tlie Court to grant relief to a debtor 
aftei adjudicating if upon the farts and circumstances it appears m 
be a fit case for granting the protection Under this section each 
application must be decided on its onii merits 

bei 31 deals «ith applications for protection only after the 
order of adiudicction is made The onlv other provision in the Act 
isluch deals express!' with nhat may he called protection before adjU' 
dication is ^ec ^ The condition under n/itch the I'roMnciaf fn«f- 
vency Act allows the Court to interiK><te between an insolvent and 
Ills judgment-creditors before adjudication is where a decreebolder 
has arrested him Sinnajnami x Alto* Govndan, 47 M. h J. 630. 
1J24 II \1 V Mil FO Jnd Cas 1024 A I R (Alad ) 89d 

The protection which the Insolvency Act extends to a debtor against 
US airest or attachment or sale of his propertv can only be enjosed 
by him in respect ol debts provable under Sec 34 Uiiatnl v Tiiln- 
lam, bO Ind Cas 04(1 

‘‘May ’ — \ protection order « a privilege to be granted or with- 
belJ as the Court in its discretion mat determine In esercisiiig that 
discretion it is relevant and proper for the Court to have regwd to 
the character and circumsfances of the insolvoncj Where the insol- 
vency IS of a fiagrantly culpable kind being the result of gross 
extravagance accompanied by grate malpractices and a total dis- 
regard of the creditors whose money was squandered protection should 
not bo granted ” Ilazi 27smcK v Shaikh Abilul liahamati, 17 Bom 
L R. 9^0 40 Bom. 4(31 31 Ind Cas 507, also m 18 Bom L II 

193 33 Ind Cas 094 41 Bom 312 See also Mulchand v (lOi'iil 

riiiinitru (Ihoiol, 21 C W. N. 29S 


32. [New] A t any time after an order of adju- 
dication has been made, the 
J'oicer io arrest Courtmuyjf it has Tcasouto be- 
o er lu iu( ifd ion lieve ou tile application of any 
creditor or the receiver, that the debtor has abscond- 



ARREST AFTl-R ADJUDICATION 


153 


See. 32.j 

ed or departed from the local limits of its jurisdic- 
tion iLitn intent to avoid any obligation which has 
been, or might be imposed on him by or under this 
Act^ order a warrant to issue for his arrest, and on 
his appearing or being brought before it, may, if 
satisfied that he was absconding or had departed 
with such intent order his release on such terms as 
to security as may be reasonable or necessary, or if 
such security is not furnished, direct that he shall 
be detained in the civil prison for a period which 
may extend to three months 
\orF‘i 

Befiev — Tins sottion i'» new ainJ vlintiltj ?e i-ead 'vitb sec 09 
tnpa 

Tfie introduction of tfii« ne« section nfso rs e^pfainecl in Sir 
Geor(>e Lowndes Speech <{uoted under heition R Mipiu ha\e 

a1<o provided n new section to arrest a debtor wlio lias absconded 

after an order of adjudication lias been mide auAinst liim ’~>6eferf 
Committ'f 1 tinrl, 24 919 

Tins section authorises the Insolrenr) Court to deal uitli a frmidii 
liicnt debtor and commit him to prison if the intention of the debtor to 
defeat or delaj his creditors is made out 

The onlj penal section in \ct III of 190* was section 43 which 
laid down duties of the debtor uho liad been adjudicated I'nsolvent 

and who could Le committed to prison if he is guilty of (1) wilfully 

making false entries iii the iinentories or lists, (2) fradulently or 
scsatioiisl} concealing, destroying transferrinj, ami refusing to pro- 
duce any books of account, (3) committing any act of bad faith in 
perfonmnee of any duties imposed on him by Vet HI of 1907 

Vccording to section (2) of the Bankruptcy \ct, it is a 

felons for aiiv bankroyt after preventation of a petition bv or 
against him or within 4 months before such pre'-entation to leave or 
attempt to lease England n»<l take with I im any of Ins propertv to 
the value of £20 winch by law ought to be divided amongst his credi 
tors unless the jury is satisfied that he had no intention to defraud 
lor >>otes A Cases riJe under section C9 in/m 


33. [24] (/) When an ord^r of adjudication 

or croO.tor. '"“f AC 

nil peisin-i allomniT thcmscl 
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Ss. 33, 34.] WHO ARE ENTITLED TO PROVE ^ 

judication, shall be deemed to be debts piovable 
under this Act. 

Notes to Sections 33 & 34 

Renew — These eectioiis are mainlv section 24 A 2S of Act III of 
IDO" The addition of the words who have proved their debts ” after 
“ creditor ’ in sub-section (3) has beea made to obviate the necessity 
of sending notices to creditors who hate not jet proved their debts and 
thus to shorten the proceedings — Sotet on Chi uses 

Section 33 provides the summarv method of proi ing debts bj 
persons alleging themsche^ as creditors of the insolvent The proof 
consists in filing an afSdavit onh setting forth the circumstances of the 
debt and the amount still due thereon and producing documents to 
proof of the debts ns exhibits The summary method has been provided 
to avoid costs and delaj id obtaining decrees of Civil Courts and 
tho Insolvency Court has been given the poner to decide the validity 
or othernise of a claim so proved, and such decision of the Insolvency 
Court regarding the claim of tho creditor shall be final unless appeal* 
ed against No suit lies in a Civil Court against that order for a 
declaration that the order passed bv the insotvenev Court is wrong 
and illegal The Receiver in framing a schedule of creditors does 
not decide judicially or finally upon contested claims and his framing 
a schedule under Sec 23 now 33 does not preclude tho Court from 
entertaining an application by the Receiver under Ss 2C and 3G of 
Act III of 1907, now Sections 50 and 58, to expunge the names of the 
creditors from the schedule, KAmfir Shah v Ofjieml lleteiver, Tinne- 
vtUij, 41 Mad 30 After being adiodicated insolvents the appellants 
proposed a scheme of composition which was rejected by the District 
Judge Thev subsciinentlv represented to the Court that a majority 
of the creditors had accepted half their respective dues m full satis- 
faction of their claims as suggested m the scheme for composition 
These creditors subsequentlv filed petitions in court stating that 
they liavo been induced br false and fraudulent misrepresentations 
of the insolvents to accept from them half of the principal sums due 
to them and praved thnl on payment by them into Court of the said 
iiims thcT should be permitted to prove their claims Held that i 
Ti*-w ot the provisions of Sec 2®, now Qec 31, and Sec 3^, 

Sec 63, these transactions could not bo recognised in insolveccy^ 
cccdings and the petitioning crclitors were entitled to proT* 
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ciaim? svs t\iey stood on Ihc date of adjudication, Sikdar v. 

}laisool.ilas CfialmcOK ?o C \\ N 137 

Meaning of Provable Cebts and Proof — When a person lias 
heiouie bankrupt thfi lights \iJuth bdore the baiikruptcj his creditors 
ciuoied of enforcing their ciaims against him and his property cease 
to be entorceable and in their place the creditors acquire a right to 
share equah> and proportionatcK in the distribution bj the trustee 
in baiikriiptfj of the assets uhich have been vested in lam. Ife 
UiyijifiiOH «iii? heaJ l><‘h) 1 0 B ^*25 TJie debts and claims in res 
pect of isifKli the creditors becoma thus entitled are called pTOxahlt 
ililiU and the method bs nhich Uieir claims are asserted and cstab 
hslied 11 taUecl proof The proteition irlucb the Insolvency Act ex- 
tends to a debtor against his arrest or attachment or sale of his pro- 
perty can only he eiijojed bv him in respect of debts provable under the 
Act Olid not otherwise 27'cvi Lai i> Tulsi J?(im 80 lod Cas 946, 1923 
AIR (Nag ) 77 

Debts provable under tbe Act —With cerUin exceptions the 
debts provable m baiibroptcj include all debts and liabilities, rresent 
and future, certain and contingent to ahich the debtor is subject 
at the date of the receiving order, or to ahtch he may become snli* 
ject before htg discharge by reason of obligations incurred before the 
date of the leceittng order, A'jrpoife Afonr, }673 8 Ch App. 91< 
The term ' liability ' inttudev awe oompewsattan for aenrk done, any 
obligation or possibility of an obligation to pty money or monej's 
vTortli on the breach of n»«y express or implied convent, contract, 
agreement or undertaking, vrheCher the breach does or does not occur 
or nhetber it ij or is hkelj to occur or capable of occnring before 
the discharge of the debtor Generally U includes any express or 
implied engagement, agreement or undertaking resulting in or cap- 
able o£ reauUing in an obUgaiton to pay money or money’s worth, 
whether the payment is, as respects amounts, fixed or unliquidated, 
j)f re^rwi-ts iJioff, prfSfis'l sw rf/tn.’.o tv a? to 

vahiivtion, capable of being nsecrfained bv fixed rules or is a matter 
of opuiion, T'ide ,S>e 3" Ikinlrvptev Art 1883 To be a ‘provable 
debt ' according to the definition of it must be a debt to 

wbitli he has become subject by reason of an obligation incurred 
before tlw date of Ins ndjudieatuvn as an vnsalvent. The words " obli- 
gation incarred ’• refer to an obligation incurred by tbe insolvent 
lumscH Ktxhoram v Tfnm, 1*^ AIR 142 (Nag) The 
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rule contained in Sec 34 as reganli debts prornbte under tfie itct is 
consistent nith tlic rule deilacible from English cases All debts 
to nhich the debtor is stibicet irben he is adjiidged an insolrent are 
debts pros able under the let Under the Section therefore, it must 
be debt to irhich the debtor nas subject on the date of ndjuduntion 
Jf the debt tras then subsisting it is proiable in insohenn Sirii~ 
siihrom/iiiia I'llltii i Thref! tapptt Pillai, 45 M L J 166 1025 Jf AK 
N 89o Thus arrears of nnintenance due ore debts prornble, Tokte 
lliht r Abdi/I Khan 6 Col 530 Ilalfhide t Uaifkidf, 50 Col 8G7 
Innuittes for life are debts prorable hxpaite JueX%on, 20 11 R 
1023 Lnliquidated damages arising out of brencli of contract ore 
debts prorable fi Rr Omrrfo /of /Mir, 13 B E R Ipp 2 So 
fornard contracts heiiic demands in the nature of unliquidated 
damages arc claims protnble under the Act and thei ore also prorable 
ns contingent debts In Ur Voo«rt/i /ofia IS InJ Cas 823 5 S J R 
249, In (he aipheaiian of Dhatan /Msj (o dechire the firm of WtdliJiiB 
Uolarom tn}olceflf.t, 30 tnd Cas 16A So also contingent Inbditr ef 
n surety nbo has not been called upon to pay or has not in fact paid 
IS a prorable debt In Ur I’amr 1897 I Q R 122 In Itr Ifhelpoot 
Slotor Co , M 1901 1 Cb 77 Sfonej* held in deposit nitli a bank is 
debt provable Karfnr Urn i Surosoti OPR 1908 0;Pfml AwQnte 
ilaiiras r O Smith, 32, Mad 08 O^nal Ataionti, ilodrat i 2> 
I'niam Avjar, 33 Ifad 200 Rut money held in suspense is trust and 
not a debt provable, Offinal itsipnee, Vot/ms v P lia/an ,4iynr, 
36 Had 400 So properly held by a bankrupt in trust for others 
IS not hi8 properts, In llr Chnm 2 Mad 13 


Date of Adjudieatlon^Tlie “ date of adjudication ui ^ec 28 of 
(he Prorincial Insolvency let means (he date on which the adjudication 
IS actuallr made and not the date of the presentation of the petition on 
which the adjiidicaion is made V treditor is therefore not debarred 
from proi ing a debt incurred hr the iRsoIrect subsequent to the date of 
tie presentation of the petition but prior to the date of adjudication 
Chrtti t //<! Tin 11 Riir I T 117 Cl Ind Cas C40 Under Sec 34 (S) 
the date of adjudication is the point with reference to which it should 
be determined whether the recovery of a debt is barred br time or not 
1\ hen a debt is hold to be provable withm the mesutng of the foregoing 
section It IS still open to the Court to reject the application for entering 
the name of the creditor in the aebedule on grounds other than that of 
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tliiin, ns slooO on *})C dile of ndiiidKition, H'htinUi} Sikilar v 
ilaiiooldas i !‘a) miOi, C \\ N I'll 

Meaning of Provnbie Cebts and Proof — When a I’crson lias 
leeome biukrupt the iif'hts niiich before the hiiikruptrs his creditors 
<.njt>jtd ot ciilorcint, tiioir ttnime ignin«t liim nnd his property cease 
to be tiitorteablo mid J« thiir fijee the creditors acquire a right to 
share equity and proportionatels in the distribution by the trustee 
in bankniptij of tlie nvseis nliHlt liise teen vested in him Jlc 
<i« I Ilrui I****! I Q B U, The debts and claims iii res 
1 ett ot nl^i h the <rc{ht«,rs become thus entitled are called jirovahh 
<1(1 Is and the method li nhieh their <liinis are asserted and estab* 
lished IS cilled proo/ Tlie proleiiion nhich the Insohenty \ct ex- 
tends to a debtor ngaiust |»s arrest or attachment or sale of Ins pro 
perty cau onlv he eiijojcd bs him i«i respect of debts provable under the 
Act s|iri Dot othenijse /Iim Lai r /mIji Hum BO Ind Cos WS, I02o 
AIR (^og ) 77 

Debts pmable under the Att— With certain eaccptions (he 
debts provable in bankruptcy include all debts and liabilities, present 
flud future, certain and i.-ontingeRt to nhich tbc debtor is subject 
at tlie date of the receiving order, or to nhich he may become sub- 
ject before bis discharge by reason of obligations incurred before the 
date of tlic leccivtng order, hpatU bfone, 2873 S Cb App SH 
The term ‘ habijitj ’ includes my cotopensation for work done, any 
obligation or possibility of an obligation to pan money or money’s 
worth on the breach of am espress or implied consent, contract, 
agreement or undertaking, n-betber the breach does or Joes not occur 
or nJiether it is or is likely to occur or capable of occunng before 
the discharge of the debtor Generally it includes any express or 
implied engagement, ogreenienf or undertaking resulting in or caj>- 
able of resulting in an obligation to pay money or money s worth, 
whether the payment js, as respects amounts, fixed or unliquidated, 
os respects time, present or future, certain or contingent, as to 
Tahntion, capable of being nsreriained by fixed rules of is a matter 
of opinion I icfe See 27 Itantmptcy A<t 1S83 To be a 'provable 
debt’ according to the definition of Sec must be o debt to 

nhich lie has become subject by reason of an obligation incurred 
before the date of his adjudication os an losohent The words “ obli- 
gation incurred ” refer to on obligation incurred by the insolvent 
himself Keshoram v f,o%ind Ram, 1SC3 \ I II 142 (NagI Tie 
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rule rontaineil in ^ec 34 &s regiknls debts proriible under tiie \ct is 
consistent nith the rule deducible from English cases 411 debts 
to nhich the debtor is subject nhen he is adjudged an insolrent are 
debts proiable under tlie 4ct Under the Section therefore, it must 
be debt to irbich the debtor nas snbject on the date of adjudication 
If the debt iras tlien subsisting it is prosable in insotrencv Siva~ 
tubramniiia rtllai r Thrrthiappu Pillai, 4o 31 L J 166 1923 Af 11- 
N 89o Thus arrears of maintenance due are debts prorable, Toler 
Jhbi r AWiif Khan 5 Cal 530, Halfhtde r Jlalfhtde, 60 Cal 867 
Annuities for life are debts prorable txparte J(iel*on, 20 11 R 
1023 Unliquidated damages arising out of breach of contract are 
debts prorable hi Tie Omerto ImI ]>a>r, 13 B L R tpp 2 So 
forward contracts being demands in the nature of unliquidated 
damages are claims prorable under (he Vet and tlier are also prorable 
as contingent debt* /n lie Moovtfi TMui 15 Ind Cas 823 5 5 I R 
249 In tie aiplienfton of Uholiin Pass lo deehire the firm of Tlufbifii# 
Ilolaram tniolrenfi 36 tnd Cas 15® So also contingent liabilitr of 
a curetr who has not been called upon io par or has not in fact paid 
is a prorable debt In lie /’nine 1897 I Q B 122 In lie lihelpoot 
J/ofor Co Tjd 1001 1 Cli 77 3foner held id deposit with a bank is 
debt provable Karinr Dm r 9 P R 1908 O^irinf Atsignee 

Madrai i 0 S/nif/i 12 Mad C8 OjJInol Asuffnee, Modmt i D 
pojnm 4i!air 33 Mad 209 But mooer held in suspense is trust and 
not a debt prorable, Offioal t$*ignee, Madmi v I) Pn/on .-lij/fir, 
36 Mad 499 So property held bs a bankrupt in trust for others 
IS not his property, 7n lie CAorri 2 Mad 13 


Date of Adjudicatlan — The "date of adjudication” in Sec 2:i of 
the Prorincial Insolrencr let means the date on which the adjudication 
IS actuallr made and not the date of the presentation of the petition on 
which the adjtidicaion is made \ creditor is therefore not debarred 
from proving a debt incurred br the insolrent subsequent to the date of 
tie presentation of the petition but prior to the date of adjudication 
Chtlhr Jfci Tin, 13Bnr I T 117 61 Ind Cas 640 Under Sec 34(2) 
the date of adjudication is the point with reference to which it should 
b" determined nhother the recorerr of a debt is barred br time or not 
Vt hen a debt is held to he prorable snthin the meaning of the foregoing 
section it IS still open to the Court to reject the application for enterin 
the name of the creditor in the schedule on grounds other than tlia 
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Ihe debt bein^ barred bj iimitation I/az llu^nm v Jxifhmnn Vat, 
T'. Ii»’ Cas 780 1924 V I R (Oadli) Jol 

Joint Debts — AMiere *i member of Joint Hindu family bas lieeii 
<Ii.r]ari<l insolvent the Insoireiic} Coait alone his jiinsdiition in the 
n ‘ter ol a debt due bi him jointly nith otlier menbers of the 
fan ill Such a debt must be pio»ed under Sec 2'*, now 34 It can 
not be split up so as to render -» suit competent for the rccorery 
nt a ttoieti of the ilebl from the non in^olrent membersi of the family 
'll oiJiuiri tuui>-e litlni r Itamchuuho 72 lad Cas 337 

PriTste Arrangement tfter bein„ adjudicated insolienfs the 
appellants proposed a scheme lor composition which uas rejected b\ 
the District Jndpc Thei siibvc'iuentli represented to the Court that 
a mijoritT of the creditors had accepted half their respectire dues in 
full sitisfaction of their claims ns suggested in the scheme for com 
po&itiuu These creditors subsequently filed petitions in Court stating 
that thei had been induced bi fahe and fraudulent tiiisrepre«ciitntioos 
•of the insohents to accept from them half of the principal sums due 
to them and praied that on payment by them into Court of tbe 
said sums thc\ vlioidd be permitted to prore their claims Held 
tint 111 vieii of the pronsions of Sections 2d and 3^, now 34 and 55 
these transactions could not be recoguised in insohency proceedings 
•nnd the petitioning creditors were entitled to prnie their claims os 
thei stood on the date of adjudication,' iiehiirilal SilJar t IIarsuKh~ 
iUts(laKmitU 2o C N l37 \ private arrangement, by the laws of 

l.Dgland / c the Deeds of Arrangement Act, 1914, by which the creditor 
Consents to be paid ba the debtor in a certain manner, without being 
entitled to bring anx action against the debtor in respect of the 
Scheduled d“bts is TOid, unless registered, and its terms ore not binding 
upon the creditor Pollociv, MR, in delivering the judgment of the 
Court of Appeal, cb^erreU • it is said to be estoppel nnd for that piirpo e 
■One must hud that there has been some representation made bx some 
person to another with the intention and with the result of inducing 
t'.rti -j/is-avn a.brtfHi V/ie aa'pia'serftsA'Wi* tiv-. vrcvCcfc Vo t/tK vti vVa ivVr. •if. 
that representation and to alter Ins position to bis detriment tre 
these features present in this case? Tbe appellant agreed to an assent to 
a void deed but tbe assent becomes eqnallr With the deed a Jinllitv In 
lit 1 J/i'i/rnp/fj, Jioficc (1924) 2 Ch D 76 

Barred Debts — In ^ircrsubrainania J'lTloi t 'ffietHiiappa Pillai 
•45 L J ICO 1^23 \I N 895, the argument advanced was that 
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■\ barred debt could oot be proved in insolvency Voiikotostiba Roo J 
lield that 1 shall sa\ nothing in regard to the question as to nhether 
the pendencr of iiisolreiicj proceedings does or does not save a debt 
from the bar of limitation In the present case the debt is sought to be 
proicd in the insolvencs itself and no claim is based upon the debt m 
a separate proceeding bxintte lloss, 2 G! tt Jameson’s Jlankruptcs 
(Cases -10, and 330 clenrli held that in bankruptev a debt did not become 
I barred bv lapse of time if it nas not barred at the comiuenrenient of the 
\\bankruptcj Tlie same vieu was taken in hxinirte lAineatttr Btinkimj 
\CorioTuUun fare II rsfh^, 10 Cli D 776 A very clear statement of 
the principle is contained in the folloning passage in the judgment of 
llacon C J m that ense alien a bankriiptcj ensues, there is an end 
•j the operation of tint statute nith reference to debtor and creditor 
The debtor s rights are established in the bankruptcy, and the Statute 
of Limitation bus no application at all to such a case, or to the principles 
b} nhich It IS governed The authority of these decisions has not, 
in tlie slightest degree, been shaken by JUmon, Jn re Jhirei v 
Chetirrjned 11914) ‘J Cli C8 On the contrary the judgment in it a hile 
holding that the pendency of the bankruptcy proceedings did not save 
a claim made in the Courts of an administration suit from being barred 
b\ the statute of limitation carefully distinguished L/parte Hots and 
other cases similar to it, as being cases irhero the proof eras in the bank- 
ruptcy Itself Theie can be no tfoubl that tit Itinlrtipfci/ o debt dots 
not lerome barred by lapte of time if it iras not barred at the com- 
jirnrcnirn/ of the lanlrui try but thu ly so, only in the bankruptcy " 

Vns debt under the Prcivincial Insolvency Vet whose recovery a a; 
not barred I s limitation on tl e date of ud/udication of the debtor as an 
II sohent can be proved in insolrencv at any time even after a condi- 
tional order of discharge nnd until a final order of discharge is ordered 
The facts that the debt is merged id a decree and more than 12 yean 
had olaiscd before the af plication to prove the same was made, arc 
immaterial if the derree^eht nas capable of execution on the date ci 
adjuilicatioii S;r«si(h»ximan«i r Thtetkiapi>tt Vdlai, 47 Had 120 
43 M h J 160 1924 \ I 11 (Mad ) 1C3 7o Ind Cas 572 

Debts net prorable -—There nre 3 classes of debts and liabilities 
nhicli are not provable in bankruptcy ri* , (1) demands in the nature 
of unliquidated damages which an«e otfaerm^ than bv reavin of con- 
tract promise or breach of trust, (2) debts ond liabilities contracted 
Is t) c dc I tor with a creditor srho has notice of an available act of hank- 
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<Iie 6eing barred bs hmitation /juz //hj<iih v /^irAman /Arr, 
7*. Im' Cis 7 JO 19 V 1 R (Oudh) 451 

Joint Debts — Where -v immlKr of Joint Hindu fnimli li-vs lM?en 
didind in<;oUciit the luMiUciiej Conit aioiio Ims jurisdiction in the 

II ‘ter o| a deot due b> him jointlj mtli other menhen. of the 
fan ilv buch n debt must he puved under feec now 34 !t enn 
not be split up hO us to render n suit competent for the recovery 
•oi a 11 oieU ol ti e »lebt from Ihr non in«olrciit members of the fanily 

III coui-e I dhil r J’tintrbai dm 72 Ind Cus 327 

Private Arrangement - tfur beinp adjudicnted uisolrents the 
appellints proposed a scheme for comtiositioii which was rejected hi 
tlie Diitrut Iud(.c Tiie\ snbsc'iuciitls represented to the Court that 
a mijonts ol the creditors had nreepted Imtf Hicir respcctirc diie« m 
full satutaction of tlieir ciums ns sugsested in the scheme for com 
position Ihise creditors si,bse(|uentl> filed petitions in Court stating 
tliftt tliej Imd been ciidu<e<{ b\ fal c nnd fraudulent misrepreventntio'** 
■of the msohents to accept from them half of the Fniicipil sums due 
to tlim and prated tint on pimient by them into Court of the 
said sums thev shcniUl be i>erinilted to prove their claims Held 
tint in Clew 1 1 tl'e pronsions of Sections 2^ and 3^, now 34 and 55 
these trinsactions could not he recognised in insolvency proceedings 
jind the potitionint, creditors Were entitled to pro\e their elnitiis as 
thev stood on the date of adjudication,’ Jleftoiihil Siiihir t Jlaniifft* 

ihii ( ! idmiV 2o C W Jv J37 \ private nrranpcwient, bj the liws of 

England i r the Deeds, ol Arrancement Act, 1914, bv which the creditor 
consents to be paid bv the debtor in a certain manner, without being 
entitled to bring aiiv action acainst the debtor in respect of the 
scheduled debts is tool unless registered, and Us terms are not binding 
upon the creditor Pollock, M 11 , in delivering the judgment of the 
Court of Vppeal, cb erved 'it is said to lecstoppel end for that purpo'e 
one must find that there has been some representation mode bv some 
person to another with the intention nnd with the result of inducing 
the person to whom the represeiitation woa mado to act on the fiith of 
that representation and to niter bis position to lus detnraent \re 
these features preent in this caw? The appellant agreed to on ossent to 
a void deed 1 ut the o«sent lecon es eijuallv w ith the deed a nulhtv In 

I?f t Ihitlrurtn, notief (1924^2 CJi D TO 

Barred Debts —In ^itiiiubroniania PiIIcii \ T/icet/ inpj'n PiUrti 

4 > AI L J ICu 1^‘'3 AI W N ®*>5, the argument ndi nncetl was that 
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n barred debt could nut be proved in lOMiIrenejr \ ciikat isuba Rno J 
lietd tbit 1 shall sn\ notlnn;; in regard to the question as to nhetber 
the pencletnv of insolreiics proceedings does or docs not siro a debt 
from the bar of Iiniitatioii In the present eve the debt is sought to be 
proved in tie insolveiicj itself and no claim is bn«ed upon the debt in 
A separate proceeding i.^t4irfe Jiosr 2 GI .k Janie«oii’s Baiikrupler 

! Cil<«s 4G, and 3S0 etearir held that in batikruptcv a debt did not become 
barred bv lapse of time if it was not barred at the coimneiiccment of the 
baiikniptcv The same vien ans taken in f T/«irfe /airirndrr Viukiii'j 
\CoriH)mtion In rc lleifb^. 10 Cb D 77G V verv Hear statement of 
the principle is contained in the fulloniiig passage in the judgmoiit of 
llncon C J in that case nbeii a baiikniptri ensues, there is un end 
o tie uperntioii at tint statute nilb reference to debtor and creditor 
The debtor s rights are established in the baiikniptcr, and the Sintiito 
of Liinitntion h is no npplieitioii at all to such a rase, or to the rnncipliii 
bv tvhieli It IS gorerned The niithorilv of these decisions has not, 
in the slightest degree, been shaken bj RrmiHi In rr JSoirri v 
liriinjnrti (1914) J Ch CS On the contrnrr the judgment in it ahile 
liolding that the pendenev of the bankruptc) proceedings did not save 
a claim m ide m the Courts of an odminislratnni suit from being barred 
br the stitute of limitation carefullv distinguished /j-jxiife Host niid 
other < u«es simil ir to it as being rases where the proof was in the bank- 
riiptos itself Tlifie etin |e no ihubt that tn bnnliui>(ti/ n debt dofi 
not htfomt harrfil ly /ip»r of timr tf if ims not barred nf the coin- 
Mcnrenr/if </ the fanliiipfry but this is to, only in the Innlruftey ” 
\in debt under the rroiincial Insolvencv \ct ahose recoierj ans 
not b irred bs limitation on the itate of uif/mfiriif ton of the debtor as nii 
insolvent cm be proved in insolveiicv at any time even nffer a condi- 
tioml order of discharge and until a final order of discharge is ordered 
The ficts that the debt is merged in a decree and more than li scars 
had Hv| sod before the application to prove the eamo was made, arc 
immaterial if the decree-debt was capable of cvecution on the date cl 
'idjudicntioii 5ncisiibfiimfl»ni r TAeefAnj>/si I’lVai, 4" Alad IfJO 
4 j M L J ICO lO.’t \ I R (Mad)lC3 7o fnd Cas 572 

Debts not prorsble —There are 3 civvos of debts and liabilitici 
ahich are not proiable in bankrnptcs Cf , (1) demands in tlie nature 
of unliquidsted dsmsges uhich arise otherai'o than by reason of coi 
tract promise or breacli of trust, (2) debts and liabilities contra 
bs the del tor with a creditor «ho Las notice of an available act of 
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ruptcy, (3) contingent d«bt!> and liabilities nlticli in t!ic ojiiiiioii of tbe 
Court are incapable of bciM)' fairl} estimated, e <j ulimonj to bo paid 
penodicnlK but uhicli niav not last and maj bo varied, Ctiilon r /I'l- 
fon 15 Q B D 2J0 \ debt or liabilit} inLtirred nn insolrent after 

the order of ndjudiiution is not prorablc under the Insolveiuv Act The 
jurisdiction of the Civil Court to entertain a suit in respect of such a 
debt or liabilits is not barred bv the proristons of the Insolreiicj Act 
so as to oust the jurisdiction which tests in the Civil Court to try all 
suits of n civil nature under bee 9 of the C P Code //ini JmJ r 

TuJ« ll'im, 80 Ind Cas OIC 102o AIR (N'ag ) 77 The iintased 
costs are not debts provable in banWrllpt(^v beenuse it was not a debt or 
liability certain or contingent, to which the debtor «as subject at the 
date of the receiving order or to nhieh he might bet-onie subject before 
his dischnrge bv reison ol any obligatson incurred before that date 
'in Tie Vihhhul 11924) 2 Ch 1» 2C0 2 or other ihVt$ not proraWe 

tnfe Sec 24 nnd HitiHindti 

Other debts net prer&ble —Besides the above there are some other 
liabilities which though arising out of contract are not provable, and 
are so vinaflected an order of discharge r y , a promise to 
marrj a convenaiu not to moleat or to carrv on a particular trade, 
also debts founded on an illegal consideration, t y , stiHvng of a prose* 
cution, £/pcirte // onisoH I Atkins 1-5 So also debts due for compro 
mising Of compounduig crinunal offences, 2/pai(r fttmtt, 1873 2 Dea 
170 V gaming debt is not provable iior debts barred bv limitation 
E-riiarie Peirdnw 188 15 1 es 179, followed in TJornnnshi hoer r llhaha 
del Chnttfiire, "ii C I J IG9 

The amount of deferred dower is not provsble Held in 3lircn Afi 
t yuodin liT/iairum 21 P L R 1919 50 Ind Css 774 "it ms not fair 
to suspend the discharge of the insolvent on nccount of in undetermined 
liability which might never arise and that the Court was not competent 
to make it a condition of the discharge of the insolvent that tl e insolvent 
should furnish secuntr for the amonnt of the liability ‘ Obligations 
incurred after the date of adjndication are not debts provable under tlio 
Act, Cinifirfl Perj) nrl t Peilo All 48 Ind Cas 91*) 

Framing of the Schedule — ^"The framing oF the schedule is tbo 
dutv of the Couit and not of tbo Becevver Though a report from the 
Receiver may in some cases assist the Court it is for the Court to decide 
on each claim on evidence and in the ease of contest after hearing neces- 
sary parties " Jielarilol Stidar i Sarsuldas OhalmaU, 23 C B* N. 

137 



161 


Ss. 33 — 34.] SCHEDULE AND IfS EFFECT 

Sehedote of creditors — No one can be regarded as creditor for the 
purpose of distribution until bis name u admitted to the schedule or 
until lie establishes it there. In thf muUtr of thuniM Oiwot, 29 Cal 
o03 The InsolveiKj Court has the same power as the orditian Ciril 
Court to correct mistakes on questious of fact but it has no jurisdiction 
to entertain an application under this section w hen the creditor has ex- 
hiusted all his remedies Itam Llaitilfi Nun*/ r J/(i/i(i;(iri Ilus^iin, 1 
I P L R C9 51 !nd Cas o5 

Creditors nhose names are alreads in tlie schedule prepared under 
See 21 non Sec 31 are entitled to be beard before the debt of a 
creditor who comes in at the last minute under Section -*4 (J) non 3J (3), 
js entered in the fcihedule tllulubiid Biulr Viirltdhar M Vlt 442 
^ \ L J 577 It Is open to auj creditor to challenge the i ulidits of a 
debt set np b} another creditor and if he dues so the Judge is bound to 
enquire into the truth of Ins allegations in the insoliencj proceedings 
and cannot merely refer tlie application to his remedv br suit Sh\i$ah 
1 till] r RAol irmal, 37 4ll 

Discharge of the lusolrent is not discharge of the debts of the ere 
ditor nho fails to liaie lus name entered There is no limitation fixed 
fur unscheduled creditors to come in and prose their claims and such 
creditors can proceed against the property paid out to the insolreat It 
the Receirer after paiment to the Mhediiled creditors, EotsAmannn t 
Viiff/rt, 11 Mad 1 /LiroprH/rt r Shama Charon, 16 Cal 692 \thraj 
ifdifin r Jlfpin Jiefon 30 Ca! 407 Shforoi v rnun, 21 All 227 IDA 
M N 4-3 Irmlfihil r CmmcO*, 9 Boro L R 466 The scheduling of 
the decree had not the effect of superseding it or creating another 
decretal right in addition to or independent of it, and did not make the 
suit, nhich was foiiiided on a pew and different cause of action against 
persons who were not parties to the decree unmaintainable, Aldul 
J-ithman v Tlfhari i'tin, 10 All 194 

Schedule and Its effect —Under the prorisions of Sec 352 of the Ciril 
Procedure Code, 1S82 the framing of a schedule was deemed to be 
a decree in favour of each of the creditors for their re«pectire debts 
“If a schedule had been framed as directed br Sec 352 and the appel 
lant’s name entered therein as a creditor together with the debt due to 
him the declaration of insoWenrr made under Sec 351 would operate 
as a decre© regartling the debt,” -Imiirlinhi r -lyynru, 7 5Iad 318 
* The apparent intention suggested be Pec S52 is that there roust 
schedule, and that the declaration of insolreocv and the insertio 
11 
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specific debt, its umoiiiit .and of tlic creditors imine in tie wlitdiile 
are together to lia\e tlie operation of a decree us regards that debt, 
{hid The said Section Joi CPC and other Sections of Cli XV of 
the CPC 1W32 hate been repelled b' \ct III of 1907 nnd Sec 3-jJ 
re enicted in Sec 24 of Set 111 of 1907 and in Sec 3.T of Avt S of 
a ithout the clau'e and the dec I imtion under Sec 3-il shall be deemed 
to be a decree in favour of sutli creditors in respect of their said res- 
pective debts ’ And nnder Sec 78 infiu it has been provided that a 
decision under Section 4 shall oiil> be deemed a decree, r 

iyijnvu 7 Mad 318 foltuned in Daiya c MuUhatiil, G4 P R 
89 P M 11 1003 and itnlkiihtl r t ur*fttt 9 Bom L R 4CC 

A creditor is oriRiiiaUj entitled to put his liond in suit and to ob- 
tain a decree for his riglit of suit was a necessary intident of the 
oblijsttion created in his faroiiT by the bond in «iM«tion This ngUt 
haring accrued once it must be tnhen to subsist unless it is either satis 
fied or OThausted hi use or barred b> limitation or becomes cstmet by 
operation of law The section imposes a duty upon the creditors and 
upon tho Court, and the proper construction to be ) I iced upon it is 
that the creditors must prove tlieir debts Mthough n dutv is imposed 
upon the Court still under the processuil Ian it is tie pirt' liKclv to 
benefit bv its performance to see that it is performed Under tl e C P 
C an unscheduled creditor could execute his dicreo against the lu'ol 
vent after the insolvent was discharKcd, Tlamprnin Dehyn i 
Cftnran Sen 16 Cal 592 Or he mav at any time before the disoharue 
of the insolvent tender proof of his debt and apply to the Court for on 
• order directing his name to be entered in the schedule Sec 33 (3) 

A Creditor who does not ha\e his debt scliediiled is not precluded 
from enforcing his claim against the insolvent after Ins disci arge 4 
composition deed is binding only on the Scheduled creditors Firm of 
Jlefjhrtt} Aeremfram v Firm of Jtrbkandas, 76 Ind Cas 250 1324 

AIR (Sind) 122 

S as (S) — Tune far Prool ‘May —In 9ir i»iil roMiintn PiIIu' '> 
Theethmppa ViUai, 45 kl L J 166 1923 M W N 895 itnascon 
tended that under Sec 24 (3) of the Act III of 1907, now Sec 33 (3), a 
creditor would be bound to tender proof of his debt 1 efnre the disehargo 
■of fhe insolnenf The Court held “I am unable to interpret this 
provision as rendering it ohligators upon a creditor to tender proof 
lefort- the discharge of the insolvent Under Sec 44, non 41, a debtor 
may at any time after the order of adjudication apply for an order of 
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Sec. 35.] 


di«charge 1 here is nothing lu the Vet to picscnt an order of di'^clnr^e 
beinp passed at a rery early date after the order of adjudication, nud 
It seenij’ to be inconsiitcnt nith the srhciue of the .Vet to hold that a 
creditor aho does not prove his debt before an order of discharge is 
depi’ved altogether of his remedy ' Tlie lin of insolvency allows 
{-rcofs of debts at anj time during the administration so long as there 
nr" assets to be distributed Tie discharge contemplsted by Sec 3J 
fS) IS the final discharge and not *i conditional discharge of the iiisolv"nt 
Tnc effect of a conditional discharge is not to terminate the insolvencv 
proceedings V conditional discharge docs not debtr a creditor froni 
piOMng his debt in insolvency A creditor is entitled to render pro I 
of his debt at any time during the administration so long as there were 
assets to be distributed and no injustice is done to third parties 

V Kmhna 1 rasail II It 4 Pit 13d 85 Ind Cas 513 
Appeal — \n appesl lies against orders regirding entries m Iho 
echedulo under Sec "5 (3), Schedule 1 in/ a 


iiinulment of adjudication 


36 [42(1)] Wheic, m the opinion of the Couit, 
_ . , . a Oebloi ought not to liave been 

judi^on**^ o*f"°irsoi* adjudged insolvent, oi wheie it 
IS piovcd to the satisfaction of 
the Court that the debts of the insolvent have been 


paid m full, the Court shall, on the application of 
the debtor, or of any othei pcison mteiested, by 
oidci in wilting, annul the adjudication 


NOTES 


Review — This is section 43 jl) of Vet III of 11107, and 21 (1) of Presi 
deney Town Instlvency Act, ISO!) 

Vn aJindicatioii order mnv be ‘innulled (1) when it ought never to 
lave been made, (2) when the Court is satisfied thit the debts base 
been paid in full, or (3) nhen n compoMtion or scheme has 1 eeii accept 
cd or approscU In /’amclam/in Nco^i r Slnma C! imn IS C 

W N 10o2 19 C I, J 83, It has been held that “tl ere is no room for 

controier^y tint the order of niinulmeiit cijuW not have been i nde under 
Sec 42 (1) In the csss Wfore us the debts of the involvent have not 
been paid in full nor I as there been any ceinposition or schenic ap* 
proved by the Court, conseiiuenll* the order can be supported only if it 
js esfablishetl tint the debtor si oald not have been adjudged insolrent *' 
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Abuse o! tbe Process of the Court — Vn order made onder proceed 
:ngs ahicli are an abii«e of the pr««s» of the Court or foreign to the 
purpose of the naiiknipt*» \u sliouIU he annulled, tji'urfe I'mnltr, 
I'f I'inntrr I <) B B»1 Or an order made under a defctU'e 

petition ninth Iijs not been amended before the niakmp of the receir- 
ing order or adjudication order f-ri^ttrle (ooinlei 187", 5 Ch Apr 
*^70, or upon evidence stating that the debtor hai absconded which 
turned out to he untrue /fe ItnoH IftO-J, 1 K H 7A~>, or trhere the 
debtor nas deid at tie time alien the bankruptcs proceedings were 
taken against him <»eisr} IBAj 2^ Ch I) 430 or where a 

r'lnor has been declared insohent Suupijau t* \iuio»h, 42 Cal 22d 
Janmnhan Artnim r (rnnh Btibii, 42 \t| jlj 0^ fttd Css 537, or 
where the Court had no jurisdirtion or where there were no assets to be 
distributed or where the object nss to eatort moner 

When adjudication is an abuse — Tlie Court has power to refuse or 
auTiid an adjiuhration order when the presentation of the application 
for insolrenov amounts to an abuse of the process of the Court The 
Appollants debtors were adjudicated iiisolsents m IW, subsequently 
thev obtained their personal discharge and the nisolrencs proeeedmg* 
were ab'indoned On the iSth Dec-ember l^tio the appellants sgain 
filed their insoheiics petition oiid an order of ndjiidtcalion was ntsde 
thereon On the 2iid Febniars 1915 that order of adjudication was 
annulled as the msolvonli did not apph for their discharge wifluo 
time On the fitli Alarch 1915 the appellants ogam presented their 
petition for insolsciics fhrrr brii u no (Anitjr m iltni cnciMiiitc" m 
the debts and their creditors remaining the same Ifeld, that ‘ the 
presentation of the insolrencs petition In the debtors ou the 5th Alarch 
1915 under such circumstances was au abuse of the process of the 
Court and the ndjiidicatioD order upon it must be annulled ” Ifof 
eland V Copa! Chandra OhoMt, Cl C W N 29S In 7?r nnllairhond 
Seroiiqip, 27 C AA 739 it was held followine, l/n/r/o«'f r iioi'ol 
Clatdm, that tie presentation of a second insolveucj petition bs the 
debtors was an abuse of the process ot the Court and n set-oiid ndp' 
dication order founded upon it must l»e annulled 

Does (bis Principle applf to proceedings under the Proiineial Insolvency 
Act? — ^The cases of l/(i7rJfi»irf v Copal fAoiidrn aud Jn Te IhOlai 
CAond 5eroir'’/ir are cases under the Presidciiti Towns Iiisolveiics \cl, 
1909 Aliikherji J , in delivering a sepanto judgment iti J/nWmnd 
t CojmJ Cl ondrfl obirri rd *' under the ) m of TngUiid it is well settled 
that when the presentation of a ryt't'on >s an abuse of the i rofe«» of 
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the Court, the Court nia\ Jeiliue to iiiaLc am order on it or may 
rescind the receiMiis order made on the petition This principle uas 
recognised 111 the ta-ses of /ii i’r /feffa (1901) 2 K H •id,Iiille ruiiiter 
(l5'')o) 1 Q JJ 91, III lU Ilantorl jinfM) 1 Q B niid Hr irchrr, 
20 T L 1{ XO, nnd liis been applied by all the Inditn High Courts 
It IKM iiidirnfrd as oiilimtlf to ttir l'iuiin<i<if I iiwhnu ij Ir) in the 
ease of Sopiirmfifin e Kudumojrr 15 C \% N 2lt 12 C I J 4-1), 
and has been recently accepted br tno full benches one of the Madras 
High Court, and the other of the \IIaliabad Higli Court, in the cases 
of /'oniiiMiriMiii I hftti r \fiiiitimf ii CArt/i, Jt M L ) jt) and iiiJoli 
Aiif/i V Jtiiiln Ills, 3(j \tl 2 j 0 'see also In !!• s il Iniinitlii 21 Bom 
297 Me must take it then nell settled tint notnitlistinding proof of 
the existence of the conditions inenlioiied in the statute the Court is 
not bound to p iss an oi der nl tdjudn itioii ul ere the ipplication cnnsti 
tiites nil abuse of the process ot the Court, and it is the duty of tho 
Court to hare regard to this aspect of the nutter uhen tho question is 
rnised ’ 

Dutinctlon between Abuse before adjudication and Abuse after adjudica* 
tien — The Brns Council in the ctse ot t lnilKiixit SinQ t KhaieiO Sing 
lurhmintm *21 C M N 497, has held the dHiiiissnl of Chatrapat’s 
petition does not purpart to rest on ans fiilure to comply mth the 
express terms nf the Vet What was held nas thtt the oppheation nae 
an abuse of the process of the Court and ito must he dismissed It » 
to be regretted that the Courts in India nlloaed theniselres to be in 
fliienced bs this plea instead of being guided to their decision by the 
prosisions of the Act In clear and distinct terms the Vet entitles a 
debtor to an order of adjudication nhen its conditions are satisfied 
This does not depend upon tlie Court’s discretion but is a statutory 
right and a debtor «lio brings himself properly within the terms of that 
Art IS not to be depnsed of that right on so treacherous a ground of 
decision ns an abuse of the process of the Court " In Ite JtaVav 
( fund Sfioiryie, 27 C W N 739, Greaees J >« nunuUing the order 
< f adjiidic itioii held tliAt a second adjudication took place some fire 
or SIX weeks after on the same facts and on the same materials upon 
wbjc.b, the order ot adi.uilirntionL bail beejo, toaik l.aih»c th/iso osr- 
cuinstanccs Ins Ivordship annulled the order of adjudication for the 
rc-isnns stated in the case of Jj/nfcAninf r tio/sil Ihinitra It was 
Mil.i.csted that tins i% not good law linring regnrd to the subsequent 
decision of the Judicial Comiiiittec in fAofnij.if Siinj r iMthmimm * 
and Ills l,onIshtp held tluit * s,i f-r ns I can soc, flat rnse r ' ‘ 
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t)ic Judu i:il CciiiiHiiUce on the {ground that an order of adjud/ritioii 
«as refused because of tbe misconduct of the (lebtc»r srhicb thes po"A 
out «liouid be dealt witli at llm time he applies for liis discliarpe, hut 
It seems to me the facts of the present ca^e and the case of ihilrhand 
i (>’>l il f / aiu/t« stand on ^mte IV differewt gcflund and tn accocdacce 
aitb til It decision I set aside tne ai)|i(d>entioii ” 

Vjfhen annulment ibould be mide — Wlirre none of the cirtumsfam-es 
mentioned in see 42 noo 3o liac] Jnen estaWisfied tiie order of tbe Court 
aniiidJm,' adjudication on tlie petitKiii of tlic msolvent was errone 
oils and tbo fact tfnt tbe Heteiier bad been iinaWe to sntisfj tbe debts 
or tfiat tlie opposing creditor bad at one tune consented to a composition 
or tint tH tbe creditors ron»eiited lire not br tbenueJies sii/Bcimt to 
justils the onnulment The (oiirt Ind to consider not luerelr that 
nlijl ifiev base agreed to is foi tbe liciiefif of the creditors but that 
tbe annnimetvt would not Iks detrunewtal to commercial morabtr, 
Vofi fid V <fiii/«il R.III1, .'i C \\ \ ‘liO .M C L J 220 

‘ There ire three londiHons wfncli must be fiiJfiUed before on 
idjiidication oait he aiuialled i irst, tbit tbe Court mu«t come to the 
ronciusinii tiiat tbe debtor oii^^ht not to fme been adjucfged an tR' 
aolient faeroiidb uben it i< p roieci to tbe sntisfaction of t he wjirt 
I that the deirta have been |Mid in fuU Tbirdii, wiien ft compo'itiou 
or scltenie Ins been approied b\ the Court under sec 2r, now S8 of the 
I Act The nature) meaning of tbe word' in tbe first eojijitiou js that oi» 
ttlie fjiets IS existing nt tbe time or Adjudication, nn adjudication could 
)not laie been made but it does not ippK to om gubseijwent niiscoudutt 
'on tlie part of tJie in«olreDl leading to tbe anmiliuent of adjtidicatiu” 
An adjudication cannot lie onnidled on the following grounds — 0) 
that in inyilrciit coidd pRs his debts in full out of liis nvsets (i) that 
apart of tbe property »s subject to the Alienation of Land \ct, 
of irOO, (3) tint the debtor has not gneii produce of bis bmd to tbr 
Receiver,'’ Jam Khan i Debt Dutt, 77 P V R 1915 2^ Ind Cas 
8?8 35J P L n 15)15 

II I’Ajiiient in full means {lajmiiit lu cnsli to *be Aiinuiit of 23 
sbiUingv in the £, and the assent of the tredtUirs to on 'iim dnecit of 
the baiibruptcj- )jv baling gipen to tbe bonf nipt absolute rel^a-e tf 
tbcir debts w iJ) not in itself lie siiRieieiit to entitle the haul nipt to bare 
lu“ bmkriiptcj anmdled. See 11 llnultvp/ev Icf, /?c 6df, IS69 

6 Morr 272 In lie Jhirneft, J Uaus Ml, where ^ a friend of tbe^ 
bniikriij't 111 Ills behalf tooh an assigiimeiit of the dtlifs of £IC00 for 
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£140 nnd another friend nn the like behalf paid the full oniouiit of 
the debts wliicli were re-nssiRned to the b\nkriii>t, this was he\d not to 
he payment ui full lij the bankrupt See also l{f Kent, 1905 2 K 

n 666 

“ A private arrangement of the insolient to paj 4 annas m the 
rupee in full satisfartion of the claim'* of Ui>. creditors, even though 
trade nitli all their treditors is neither n pasnient in full nor a compu* 
sition within the ineainng of the \tt so as to entitle ihe insolvent to 
an annulment of an order of ad]ndi<atinn Ititii hiihore Lai v Official 
4...0"SS, il«d "1. 3" f . J. ‘ « poreoD 

nho has been adjiidicited insoUeiit applies for the adjudiiation to be 
annulled on the gmiind that his debts li'vve been paid in full, the fact 
that sucli payments acre not wade through the Official Receiver is no 
justification for refiisiiiR to grant the annnlraent ’ 1‘elai/uilham Fillai 
i. Official JOcfivn Tniiif telly, W I. T 139 1919 M W N 622 
.VJ Ind Cas GP9 Held also in Urhiii SikJnr r Ilanulda^ CAdlmuI, 
26 C N 13* bd Ind Cas 9(M that a of annas eight in 

the rui>ee in full eatisf iction of the tlaims of the creditors n ithout the 
intervention t>! the Court or the Reieiier after tv scheme tor composi* 
tion has lieen rejected coiilJ not W recognised m insolvencr proceed, 
ings 

Undue preference to one creditor is not a ground for annulment cf 
an adjudication order, Uofcfcanif i Cojxil Chnnilm, 21 C W. N 208 
A suit instituted bj the Receiver of the estate of an insolvent against n 
debtor of the insolvent during the pendency of the inso1venc> proceed, 
mgs IS not rendered unmaintainable on the anmilment of adjudication, 
3/avnu JyOl I .Aclin A’limnr ilfwAAcrji IQ A li J 918 48 Ind Cas 
433 

III Vii/c Notes under section 38 tnfm 

Appeal lies against an order annulling adjudication under Sec. 
7J (2) schedule I in/rn. 

36. [17] If, in any case in wliich an order of 
_ . , adjudication has been made, it 

Power to cancel one . . . . .. y.. , . 

of concurrent orders shall hc ptOVOd tO the COUtt by 

of adjudication whlch such Order was made 

that insolvency proceedings are pending in another 
Court against the same debtor, and that the pro. 
pcity of the debtor can be conveniently distribute^! 
by such other Court, the Court may annul • 
adjudication or sta^ all proceedings the. 
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^*0IES 

Rfiien — TLis is section 17 of Act III of lfX)7 and should be real 
vith seetion 77 mfia 

Lnder section H a petition for insohcncj or against a debtor 

be presented in anj Court witlim nliosc jurisdiction be resides or 
trades or norks or has been arrested If petitions arc presented by or 
against liini conciirrentls in more than one Court, this section gives 
I>o\\er to uii\ court to annul the adjudication made by it on proof that 
another Court tan more romcnientlj deal nith the matter The annul* 
ment of adjudication order under this vettion is a matter of discretion of 
the Court and maj be refn«.ed Where ifter an order of adjudication 
had been made hv tlie Afadras High Court a second application for 
adjudication was presented to the Ih>mha\ Higl> Court, held, that the 
prior order of the Aladras High Court did not deprive the Bombav In* 
aolientj Court to adjudicate the appellant an insolvent at the instance 
of a Bombav creditor Also, the Court had a discretion to refuse the 
adjudication order it having regard to the eircuinstances of the case, it 
considered that an adjudication again m Bombay would be a vain and 
useless proceeding In Re tmoivf, 21 Bom 227 referred to In Ttr 
Tli/hom llofs>»i, 31 Cal 761 8C W N 6>3 In a suit for dis«o1ii- 
tion of pnrtiicr-.liip and for partnership oceoonts in the Cnleutta High 
Court a Receiver was appointed of the partnership assets Subsquent" 
ly a mortgagee brought a snit in the court of the Subordinate Judge 
at Bhanbad to enforce a mortgage against the partners in respect of 
some of the partnei-ship assets and made the Receiver a defendant m 
his suit The Receiver of the Calcitta High Court was appointpil 
Receiver of the mortgaged propertv hv the Subordinate Judge, who 
gave certain directions scliirh were not reconcilable with the 
order of the Calcutta High Conrt HeU, setting aside the order 
of the Subordinate Judge, that vhere roncurreni procfnlmris for t(- 
tntfoj rrliff nrf ial tn m ino Hiffetent and tnrfepenclenf roin fs no oidrr 
ihnulil hf imssfd irhirh mat/ lead to friction or conflict of jiirisdietiov 
f’/ 011(1; inj/ o Mui/niiam, I I R 3 Pat 357 78 Ind Cas 

620 

The jurisdiction of each bankrnptev court is partly local and partly 
imperial regards its local jurisdiction it vs confined to the claims 
of debtors who by the express terms of the Act are made subject to its 
jurisdiction either hv domicile or bv residence The imperial nature of 
the jurisdiction consists in this that >t empowers the Bankniptcr Courts 
to di.rharge debts wherever eonlraeted i e , the discharge of a debtor 
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by a UaJikriiptc-j Court in hngland, will cli«-cliarge a debt con- 
tracted bj the debtor in one of the colon es or colonial states or in 
India, Jlailley i Ilacljta ie«l JO L J Q B 3o-’ And the provisions 
as to the testing of property m the Receiver extend all over the empire 
so that TV hen a man is made bankrupt by Bankruptcy Court in £n„land 
properties wliicli be has iii the Colonies or Colonial States or India will 
lie..onie diNtnbiitable hv the Enghvli Tiustee in Bankruptcy who can 
enforce hi-, title to it, lalhndti Sjf/es <1 to i Ivlontal Aecrcfaiu of 
Laijvs and JJatits, 1891 A C ^60 
111 Txilji 6ufiay c ihdut 6uni, 15 C M N 253 12 C L J 452, 
held the Court has jurisdiction to deal mill alienations made by the 
debtor of properties situate outside its local limits and such jurisdiction 
IS not affected hy the provisions of Sec 16 of the Civil Procedure 
Code ” “A vesting order passed byr the Bombay Higb Court vesting 
tbe property of the debtor m the Official Assignee, Bombay, and passed 
subsequently to an order in insolvency court at Amritsar, had tbe effect 
of vesting the property in the Punjab in the Official Assignee, Ofirial 
Atttyn€e of Uombay v Itegulrar, S C Court, Amrtttar, S7 Cal 418 
PC 11 CL J 443 14 C W N 6C9 7 A L J 357 12 Bom L R 
305 followed in In Ite JemaaodoM, 40 Cal 78 ‘The jurisdiction con- 
ferred bv ket 111 of 1907 and Act III of 1909 are distinct Wliere an 
insolvency petition pending before the Sladras Insolvency Court was 
transferred to the District of Tanjore, held that the District Court cf 
Tanjore was not competent to try or dispose of the same, as the two 
jurisdictions arc distinct ” ^rcenunsn t Offttal Atyitfnft of Mndra% 
25 tf L J 299 1913 M W N lOOl 14 M L T IM 

37 [42 (2) and (3)] (l> Wheio an adjudication 
IS annulled, all sales and dis* 
Proceedings on an- position of property and pay- 
ments duly made, and all acts 
theietofoie done, by the Court or receiver shall be 
valid; but, subject as aforesaid, the property of the 
debtor who was adjudged insolvent shall vest in 
such person as the CouiJ may appoint, or, in de 
fa\di oi any such appoinlmenl, snail revert to tho 
tlebtor to the extent of his right or interest therein 
on such conditions (if .any) as the Court mav, bv 
<irdGr in \vriting declaic 

(2) Notice of every order annulling an adiudi- 
eation 'iliall he publiehed in the local oflici 
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Effect c( Annulment — Ml and dispositions of propcrtj and 

payments dutj made and all acts tberefor done bj the Court or 
Heceirer shall not be affected any way b} the order of annulment 
and they ntll stand good Tlie property of the debtor if any subject 
to any condition attached to the order of annulment shall rcrert to 
the debtor to the extent of his right or interest therein and on such 
conditions as tEe Court may declare A claim for breach of contract 
ninth betnnie due to tie iisdseit before odjudic ttion and has not 
been rendered lo him vests in the Official Receiver Lnder he English 
Law the nord properts iiidudes claims in tie nature of damages 
nhirli have accr led due ] ii r to tie date of insnlvcncs excepting tl e 
claims in tic nature of a | ersoi al action for aiis tort done to the 
person wl cl accord i t tie maxin 'ft /ft if * » rlil ii r tn 
j>«rsona nould be a'-sigietl It nould tl erefore follow that on annul 
ment of the order of adjudication tie claim for damages for breach of 
contract would revert either to lie debtor or to hio trustees oppointed 
by the composition deed U tl if m Jintlat Itam i PI of ;j Ihi ( ojvil 
Ilai 10‘>o A I R (Sind) U't 

Appeal— tn appeal lies against an order declaring the conditions 
on which the debtor s properlv shall revert to him on annulment of 
adjudication under sec 75 (3) Schedule I tn/io 

Compositions and schemes of arrangement 

38. [27 (1). (2), (3), <4). (5)] (1) Where a deb 
CoinioMt.oni «d<i toi, sUer the making of an or 
ichenics of arrange- del of adjudication, submits a 
pioposal loi a composition m 
satisfaction of his debts, oi a proposal foi a scheme 
of arrangement of his affairs, the Court shall fix a 
date foi the consideration of the proposal, and 
shall issue a notice to all cicditors in such mannei 
as maj be piescribed 

(2) If, on the consideration of the pioposal, a 
majoiitj in number and three fourths m %alue of 
all the credilois whoss debts are proved and who 
aie prc'Jcnt m pei&on or by pleader, rosoUe to 
accept the proposal, the same sliall be deemed to 
hj dulj accepted bj the creditors 

(3) The debtoi ina\ at the meeting amend t 
Iciins of his proposal if the amendment 1 - 5 , m 
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opinion of tlie Couit, calculated to benefit the 
geneial body of creditois 

(4) Wheie the Court is of opinion, aftei heal- 
ing the lepoit of the receiver, if a leceiver has been 
appointed, and aftei consideiing any objections 
which may be made by oi on behalf of any 
cieditoi, that the terms of the pioposal are not 
leasonable oi not calculated to benefit the geneial 
body of cieditois, the Couit shall lefuse to ap 
piove the proposal 

(5) If any facts aic piovcd on pioof of which 
the Couit nould be lequiied eithei to lefuse, 
suspend oi attach conditions to the debtoi's dis 
chaige, the Court shall lefusc to appiove the pro 
posal unless it piovides leasonablc secuiity foi j 
payment of not less than si\ annas m the lupeo on 1 
all the unsccuied debts pi ov able against the 
debtoi’s estate 

[27 (9)J (C) No composition or sclieme shall be 
appioved by the Couit which does not provide foi 
the payment m piioiity to othei debts of all debts 
diiected to be so paid m the distiibution of the pro 
peity of an insolvent 

[27 (C)j (7) In any othci case the Court may 
eithei appiove oi refuse to appiove the proposal 

NOTFS 

Review — Ihis is s-ction 27 (1), <2), (3), (4), (5) (D) A (6) of Act III 
of lOO- 

Difference —Section 27 (1) provided for a stlienie of eoinposition to 
le submitted both before and after an adjudication But under the 
present section a composition sclieme can lie submitted only after au 
order of adjudication has been irade The ren«ons for this departure 
IS esplained in the Aotee on Clauses 

“ It is very doubtful whether under the Provincial Insolvency Act 
the Court nouJd 1 ave befor"* it the neces>:^^^ facts to lustifs it in deni 
mg with compositions or schemes prior to adjudication It is therefore 
propose 1 to follow in tins respect the procedure under tie Presidency 
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Towns lusoI^clK^ Att itiiJ »l!o» compositions and schemes only after 
adjudication ' 

After the fding of »»« insohenij petition ami before the order of 
adjudication, a eoiiiposition deed aigned b) the niajontr of the creditors 
was filed for the apjiroial o* the Court Held that the application for 
approval of conipo^itiou was premature, betaii>-e the approtal of the 
rofirt IS made dependent on the atccptfiinv nf the proposals bj n 
majnrit) in inmihcr and three 7ourtbH in value of tlie creditors whose 
debts are proved wliirh tan oolv mean proved after adjiidKatiuii under 
sections 24 and 2o ol the ^et, In lie i/iiluation uj 4*«<»(iro/, 4 S I< 
R 222 9 Ind Cas There ran W no eomiiositioii before adjudication 

Shaic r Sadimm 0 S L It 181 32 Ind Cas 563 

Composition —t ci>inj>ovition i' an agreement l>etwe«n the com 
pounding debtor and all or some of the creditors hi whuli the com- 
pounding creditors agree with the debtor and (expresili or inipliediv) 
with each to accept from tite debtor painient of le.« than the amounts 
due to them in full satisfaction of (heir elainx, JU Jluttnn 1872 7 Ch 
App 723 \ deed must n. snli^tance be of the nelnre of a composition, 

not a conveiance A composition deed for the l^nefit of all the credi- 
tors not comprising the whole o* (he properti, not void, if the trans- 
rction IS fair an 1 f/c nn fid* and made in the ordinari course of buHiness 
or on the pressure of the creditors It <loe« nol become void bv the cir- 
cumstance that It IS signed M some oiilv if the creditors and that 
some are among them whose debts are l.arred In limitation, Valul 
Cfiond V 31o>u I/iJ, 29 Dom 'W>l \nd where the insolvent enters into 
a composition w ith his rreditors after (be passing nf a vc^stmg order br 
the Court and the insolvencv petition is afterwards dismissed such 
CompcTsition deed is val/d Kolfinitdarrrma r Vrcricr^ejifiin, 13 If J, .7 
372 27 ?tad 7 

Notice of Composition — ^When a compositum is put forward the 
Court ought to give nrtice to the creditors If lew than three-fouitli* 
if tie eredilom approve it falls through; if three fourths rf th-'m 
appiovo, the Court ought (o icoiisider whether it will sacrt'cn it 
.S'^fi«^»(♦*on1on T Pm Ilf)/ Comwistmacr, Oiidh 18 O C 12) '.0 In 1 
Cos cot 

Aceeptanee by eredilort — \ scheme for composition will l.e considered 
to be dulv accepted bv the creditors wben tbe majoritv in niimher 
and three fourths in value of all tlie creditors whewe debts are pro 
and wlo srp present either in person or bv pleader rrsnlre to 
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tlie proposil It IS a condition precedent to liave tlio debts prored 
and to be present m Court either in person or bj pleader to signify 
Ibeir acceptance 

"ResolfB to accept ” — “ Where in an msolienc} proceeding a pro- 
posal I's made on behalf of tlie insolreiit for a scheme of arrangement 
of his aflairs the Disttric Judge must under the provisions of Act III of 
1907 hs a date for the consideration of the proposal and issue notices to 
all the creditors and put the scheme before them If a majority in 
luimhcr and three fourths m value of all the creditors nhose debts are 
proved and trho are present in person ©r by pleader resolve to accept 
tile proposal it is the duty of the Court to consider whether >t shall 
or shall not approve of the proposal The fact that the proposal is ap- 
proved bs the creditors does not involie approval bj the Court, but if 
there is no such majoritv m favour of the proposal it will stand rejected 
■whatever be the opinion of the Court on its merits," Shafii v IPepvis 
Commtstioner of finnhankt 18 0 C ISI Under section 27 now 83 cf 
the Provincial Insolvency Act consent of all the creditors is not be itself 
necessarily siiflicient to mstify an order of annulment, Vofi Zal J?odR<i» 
! iisen t Oonpat 12am 23 C L J 220 Ind Cas 702 

Under the Provincial Insolvcocr Act composition before adjudica- 
tion IS an impossil ilitv mspite of the wording of the sections s'" 
27 because there is no provision for proof of debts until after adjudic*’ 
tion Even after adjudication composition u impossible if the debts are 
not proved for section 27 (2) non 88 (2) mal es the assent of the majority 
in number and three fourths in value of ell the creditors nhose debts 
are proved a sine qua non The assent is not a mere formality WTieii 
t composition does not secure for the creditor anything more under it 
-than what thev would get if the bankruptev proceedings had continued 
and the composition seems to have the effect of compounding a fraud 
and if lilcely to involve tb© creditors in litigation the Court mil not 
*1 notion the composition The Court lias a discretion winch is (rco‘ 
jiised in section 27 (6) non 38 (2) of the Pjovincial Insoheiicy \ct, and 
the discretion is exercised in the interests of commercial moralitr, 12e 
Apnhfntwn of rUmtng ‘Hah and Co to tjerlore the firm of Tfim 
/umnadas Insofvenfa 23 Ind Os 66JJ 

Whose debts are proved. — The proof of debts required bi ti e section 
means that the creditor shall have proved his debts in 'one of the 
wavs prescribed hr the Art and that hw name has been put b' the 
Court in tlie seliedtile of creditors, Chnnftan Tot v Khem /'oy IS A 
J 538 40 Ind Cas 
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Sec. 39.] 


Composition out ot Court — Vftcr being ailjudicatcd iiisoUents ap 
pellants proposed a scliemc for composition wliicb was rejected They 
subsequently represented that a majority of tbe creditors had accepted 
half their respective dues in full satisfaction of their claims as suggested 
in tbe scheme of composition Held that these transactions could not 
be recognised in insolvency proceedings, Beltorilal SikJar t JlarsitKdas 
Chu}.mai,2aC \\ ^ 137 61 Ind Cas 904 ' The payi. ent of 4 anna, 

in the rupee is not a pajmeni in full and the arrangement m question 
could not be treated as cumjtosition wieii tie prescribed procedure for 
it bad been followed, Jlrijifiif ore Lai e Official Amantf Madras, 
43, Alad 71 37 M L J 244 (1919) M V' N 705 


39. [27 (7)] If the (’ouit appioves the pioposal 
- the Id ms shall be embodied m an 

Order an .pp,o,.l t,,e 

Court shall frame a schedule in accordance with 
the provisions of section 33, the older of adjudica 
tion shall be annulled, and the provisions of sec- 
tion 37 shall apply, and the composition oi scheme 
shall bo binding on all the creditors entered m the 
said schedule so far as iclatcs to any debts cnteicd 
therein 


NOTES 

Review — This is section 27 (7) of Act III of 1D07 and corresponds 
to section 23 (1) of the Ilanbruptcy Act, 1883 and see 6 of the Bank- 
ruptcy Act, 1890 

Re vesting — Plaintiff having been adjudicated bankrupt his credi- 
tors agreed to accept a proposal for a composition in satisfaction tf 
the debts due to them under the bankruptcy The amount necessarv 
to jiaj the composition was deposited with the Official Receirer The 
Court, having approved the compositon made an order annulling the 
bankrupfej, but <fi<l not male any order reitiny any property of the 
filaintiff m /iim or in ony otfter pereon After the annulment of the 
bnnVruptcv the plaintiff brought an action to recover a chose m action, 
which 1 ad lx>en legallv a.ssigned to hiin before the receiving order Held 
that upon the order of annulment the chose in action re vested iti him 
nnd that he was entitled to sue for it Tounger L J in delivering 
the jiidcmcnt said "The law emi>owers the Conrt to make an orde 
wnniilling t1 e I snkruptcr at a point of time when the compciiion 
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uUich tlie aunulment La^U lias not lu tact been paid lu these cir 
cuuistaiices it is natural that the law should enable the Court bj order 
to vest the propertj of the haukrnpt not only in himself hut in such 
other person as the Court maj appoint An order testing the property 
in some other person than the bankrupt may be necessary for the pur 
pose of securing or bringing about the final pajmeiit of the 
composition 

but in case an order annulling the bankruptcy was made hut it 
contained no provision at all with regard to the vesting of the property 
of t.ie bankrupt in himself or in anj bodj else, the property vests in the 
bankrupt ‘ The trustee in bankruptcy held the bankrupt s property 
for all the purposes of bankruptcy The only purposes for which the 
property was by statute vested m him having been fiillv discharged 
and the propertv not having been exhausted remained in his hands 
free and discharged from them and all of them The necessary result 
IS that there is a resulting trust for the late bankrupt, certainly m 
equity and at law n i n « l/ipor of In etfju toipniiiivn 1921 
1 E B 483 

40 [27 (8)] If default is made in the pay 

ment of any instalment due in 
pursuance of the composition 

' 01 scheme oi if it appears to 

the Couit that the composition or scheme cannot 
proceed without injustice oi undue delay, or that 
the approval of the Court was obtained by fraud, 
the Couit may, if it thinks fit, re adjudge the deb 
tor insolvent and annul the composition oi scheme 
but vithout piejudice to the validity of any tians 
fer or payment duly made or of anything duly 
done undei or in puisuance of the composition oi 
scheme When a debtor is re adjudged insolvent 
under this section, all debts provable in other res 
pects which have been contiacted before the date 
of such le adjudication shall be piovable in the in 
sol\encv 

NOTfS 

Bexlew— This is section 27 ^ of Act III of 1907, corresponding 
to section 23 (3) of the Bankrupt^ Act, 1833 
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Sec. 41 .] 


If the Court approves of the corDimsition or scheme it may, if in 
Its discretion it thinks fit, annul the adjudication In case of default, 
injustice, undue dela^, or fraud, an application to adjudco the debtor 
bankrupt again and annul the composition or scheme may be made 
bv any person interested and not only bv the Official Receiver, trustee 
or creditor See Sec 23 (3) of the Bankruptcy Act, 1883 

The provisions of a comfosition or scheme may bo enforced by the 
order of the Court upon the application of any person interested and 
disobedience to the order is a contempt of Court, Bankruptcy Act 1890, 
8 3 (14) Legal difficulties delaying the execution of the composition 
or scheme is anotEer ground, Sec 3 (IS) of the Bankroptcy Act, 1690 
The Cburt ivill not hovcver in the absence of frand exercise the poiver 
of adjudging the debtor bankrupt if it can see plainly that the credi- 
tors can gam nothing by it but will do so if there is a probability 
of jjflin, Fxpartt Sloon 1887 19 Q B D. 6fi9 

Effeet «f Aonalaent— Unless the Court otberivise directs the annul- 
nent of tbe composition or acEeme forthtrith and without any special 
order vests the property of the debtor in tbe Official Receiver It 
has also the effect of discharging any surety for composition from 
his liability, IT alton i Coot, 1883 40 CIi D 325 


Discharge. 

41. [44 (1), (2)] (1) A debtor may, at any time 
„ . „„ after the order of adjudication 

* and shall, within the 'period 

specified by the Court, apply to the Court for an 
order of discharge, and the Court shall fix a day, 
notice whereof shall be given in such manner as 
may be presciibed, for hearing such application, 
and any objections which may be made thereto 
(2) Subject to the provisions of this section, 
the Court may, after considering the objections of 
any creditor and, where a receiver has been 
appointed, the report of the receiver — 

(а) giant or refuse an absolute order of dis- 

charge, or 

(б) suspend the operation of the order for a 

specified time; or 

{c) grant an order of discharge subject 
any conditions with respect to 
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Gainings or income which may aftei* 
waids become due to the insolvent, 
01 with lespect to his aftei-acquired 
piopoity. 


NOTES 

Review— fins is section 44 (1) (2) of \ct III of lOO", unci is based 
on set-tion 28 of tlie Bankruptcy \ct, 1883, correspondifig to cecttoa 8 
•of the Bankruptcy Act, 1890 and Sec 20 of the Bankruptcy Act, 1914 
This section should l>e read with section 43 (1) and section 10 (2) of the 
Act The additions are explained Jn Sir George Lowndes in his Speech 
‘ The mam defect in the old Act was that it lent itself icry largely to 
the devices of dishonest debtors \s the Lsiirious Loans Act was in- 
troduced for the protection of honest debtors, so on nmended Insolvency 
Act IS necessary for the protection of honest creditors against dishonest 
■debtors I will pursue for the moment the rourso of the dishonest 
debtor , he hies his petition and if he is in jail be automatically gets 
hts release under the existing Act and he is practically protected front 
going to jai] again That k sufficient for him , that is all he wants , ha 
does not want to par his debts all he wishes is to escape the penalty 
of tail It IS not necessir> for him to appl> for lus discharge and 
until he applies for it, the Court has praclicnlli no ponor over hi^ 
misdoings This is the state of things we hate tried to remedy by 
this Amendment Bill I\e propose to make it compulsory that every 
petitioning insdyent should apply for hia discharge within » time to 
be prescribed by the Court It the insolTcnt does not apply for his 
discharge he will lose the protection of the Court altogether Hi'‘ 
adjudication will be annulled and it is provided that he cannot fil® 
another petition on the same facts ” 

Bad Faith.—" It is clear that the question whether tho debtor has 
or has not coremitted acts of bad faith is to be determined by the Court 
not at the preliminary stage when the order of adjudication has to be 
made but at the final stage when the application is made for final 
-discharge,” Udat Chand v Jtam Kumar, J5 C V N 213 12 C 
X J 400 Samiruddm t Kadumoyee, 15 C V N 244 12 C L J 
445 

Effect of Discharge —Generally it may lie said that the effect of 
an order of discharge is to enable the bankrupt to contr-ict freely and 
to acquire property, and his trustee in bankruptcy will have no right 
yif intencnlion b'lnV.rHpt who hns obtained his discharge is freed 
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from bis statutory rcitrictrons pecnliar to undischarged insoUents 
ido see ~2) Vn order of discharge except in the cases nientioiicd 
in section 44 has the cfTcct of releasing the bankrupt from all debts 
prorahle in bankruptcT, and a rro®'®* 4® P®5 debt after an order ot 
discharge without fresh consideration is nudM/ii isic/mn, Heather unit 
.Son t 11 fhl) 18“6 2 C P D 1 The o»er riding intention of the 
Legislature in all insoliencr cases is tlist the insolvent in giving up 
the whole of his property shill be a tree mm igsin able to eirn his 
Inehhood and hiving the ordinars inducements to industry I’e 
CasliU 19(M, 2 K B 478 

Proeedare at hearing — It is the pmetuc for the report of the OfTicial 
Receiver to be read at the beginning of the proceedings In addition 
to heiTing the applicant the Court ma> hear the Official Receiver and 
anj creditor The Court nidj put such questions to the bankrupt and 
recene <uch evidence ns it mas think fit and it is the duty of the 
Judge to take a note of the eiidence tr/Hirte ^larp 1803, 10 Morr 
114 

Report ot the Reeelrer — The Report ol the OfTicinl Receiver is made 
evidence bs the tet only for the purpose of this section and not of 
anj other C?iiiiiA i Knnmr 3C Ind Cos DOC \n Insolrencs Court 
has no poaer to set aside or saiy a previous order refusing n dis 
charge No Court has poivcr to set aside in order iihicli has been 
properlv made unless it is given by statu’e, 2tt 4pphrafion hg /lenrv 
Ilohert ‘^inith, 9 8 1 R 132 32 Ind Cas 573 

* May ' —The granting of an order of discharge is discretionnri 
sritli the Court and if it bo of opinion that the in^hcnt may be 
xeasonablv expected to possess an income accruing during the time of 
Ins insolvency and likely to continue even if the incoino be from 
sources which emnot bo attached, the Court has full power to order 
him to contribute out nf his future earnings /'ooan TmI r IvoiiAifi 
Lai, 19 Cal 730 ‘ The Court has no almost Unlimited discretion 

within tho statutory limitations as to the order which It will make, ’ 
7fe Bonier, frporfe ConsfnMe onrf Jones, 1*90 2 j Q P D 2S5 “In 
considering an npylication for ilisehargo the Court w ill 1 ive regard not 
to the interest ol the creditors alone lut also to the interests ol ttie 
public and commercial morality,” Fe Jiadeock, 1**0 *1 tforr 13* 

Sututoiy LIralUtiont — ^The statutory limitations to tho discretion 
of the Court ns provided by this section are ns follows The Court 
miy either (1) grant an absolute order of discharge or (’) absolute” 
refuse order of discharge or (3) suspend the operation of dischirge 
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a BpeciCed period or (4) grant an order of discharge subject to anj 
condition with respect to anj earnings or income which may after- 
wards accrue due to the insolrcnt or «itli respect to Ins sclf-acqniretl 
property or (3) exercise the abore poirera of suspending and of attach- 
ing conditions to a bankrupt’s discharge concurrently. 

Sab-seetioR (2j — for circumstances under wJijcIi the Court can 
refuse or suspend the absolute order of discharge, rule See 42 tn/ni 

“The tunction of the Court acting under Ch XX of the Ciril 
Procedure Code was to compel the losolrent-debtors to pay their 
debts if it could, either by its own compulsory process or where that 
could not be used, by nithholding troia them when it had the power 
of doing so the relief to which they might otheruisa be considered 
entitled The granting of an order of discharge under that chapter 
was to a certain extent discretionary with the court, and if 
the Court was of opinion that an iiisolrent might reasonably be ex- 
pected to possess an income accruing during the time of Ins iiisohency 
and likely to continue, oven if such income be from sources such that 
It could not be attached, it ouglit very seriously to consider whether 
under such circumstances it ought to exercise its power to discharge 
the insolvent and not rather stay its hand ond require him as a con- 
dition of such a discharge to satisfy it by payment on account of its 
debts that he really desires, so far as he can, honestlr to discharge his 
debts that he owes ’ \ Oaytt\cat who was in receipt of considerable 

offerings made by pilgrims was declared insolvent and discharged by 
the District Judge Held, that the Court had power to withhold 
the discharge until the insolvent had satisfied it by payment on 
account of his debts that he reallr desired to discharge his debts,” 
Poona Lai v XanAj/a Lai, 19 Cal 730 

Seenred creditors — An order of discharge does not affect the ngbts 
of a secured creditor against the insolvent, inilAor Noroj/on v. 
Afma J?(iOT, 7 Bom 455 

Conditions. — An adjudicated insolvent obtained on the 2nd October 
1912 an order of diseliarge on the following terms, “it is ordered 
that the insolvent’s discharge be suspended for one y ear and that ho 
be discharged as from 2nd October 1913 ” No final order of (Iiscbargo 
was made The insolvent having acquired property in 1916-17 the 
Odlcial Assignee claimed the property for division amongst the in- 
solvent’s creditors Held, that the order of discharge became opera- 
tive by itself on the 3rd October 1913 and the claim of tho Official 
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Assignee be iicgatneJ, ViircHl Ally v I^ng, SI P L R OSO The 
order of discliarge subject to conditions ennnot be made unless there 
IS some reasonable probability of the insolrent s coming into posses- 
sion of funds, hjMirtt Jume$ 8 Morr 19 Where an insolrent after 
obtaining his personal discharge inherits pfopertj from his father, 
there must be eiidence that Ins income is more than sufficient to keep 
his familr in good circumstam-es and to enable him to meet the neces- 
sities of himself and his family, AbJiiI hareem t Oj^iciul Assignee, 28 
3Iad 163 Vn order of discharge of an insolrent on condition that he 
should, subject to his right of an allonance of Rs 25 a month for the 
maintenaiK-e of himself and his family place at the disposal of the 
Court all properts lie might nfternards acquire does not amount to 
such a discharge as is referred to Sec 3J (3) supra Sitatubramania 
V IhethftupiHi 4j M I J ICC 1923 M W N 89o 

Eespeod — Before the Court makes a suspension of discharge there 
must be reasonable prospects that some orailable funds mil be forth- 
coming \n insohent trho though unable to piy all bis debts nt the 
time of tbe application for discharge has some reasonable expectation 
that he uouM acquire property subsequently cannot be giren an tin 
conditional discharge fa lit Jones, 24 U B J> o$9 Tlie discretion 
to suspend the operation of the order of di<chsrge for specified time 
or to grant an order of discharge subject to any conditions mth respect 
to any earnings or income ahich may afterwords become due to the 
insolrent is controlled br tbe prorisions of Sec 42 of the present let 
Del I I ravuf V lllen Urant, 39 Ind Cas 916 

Sec 20 of the Bankruptcy Act, 1914, provides by sub-section (.') 
that on the hearing of an application for lischarge the Court may 
either grant or refuse an absolute order of discharge or suspend the 
operation of the order for specified time or grant an order subject to 
any condition with regard to any earnings or income which may 
afternards become due to the bankrupt, or with respect to bis afler- 
acqnired properts It is also proTided that the Court shall refuse the 
discharge in all oases nhen the bankrupt has committed any niiv 
demeanour under the let connected with his bankruptev, and shall 
on proof of nnv of the facts thereinafter mentioned, either (1) refuse 
the discharge , or (2) suspend his discharge for a period of not less 
than 2 vears, or (3) suspend Ins discharge until a diridend of 
less than 10 shillings in the £ has been paid to the creditors 
where pn>of had been made of some of these facts, vis . . 



182 PROVINCIAL INSOLVENCY ACT, 1920. [ScC. 42. 

IjAul nipt 8 assets were not of a rolue equal to 10 s m tlie £ on the 
umouiit of the unsetured liabilities and the ReRistror made an 
order suspending the discharge until the del tor has paid 15 s in the 
£ to his creditors held that there was no jurisdiction under this 
section to male the order /» Kr Kutner 1921 3 K B 93 

Foreign Court — Tlie distlurRe of a debtor under the Banlniptcy 
1 an of ^ erlon operates as a discliai^ of n debt parable bs the insolvent 
lot which tl ere was an entorceable tausc of action in Cevlon even 
thoURti the place of perforroance or pasinent mnv have been fixed m 
Rritish India l/ii/.n/i Z*iH i j hotethtr v Vuf amvmdfiv Jlouiher, 
') Mad 1 M 533 The Insolvencs Court m Bombas lios no junsdw 
tion to restrain u dciree holder from filing a suit against an insolvent 
who has obtained lus discharge in nn fnsolrencv Court, »n a foreign 
state within whose jurisdiction the insolvent has property, for re 
covering a dC'bt in respect of winch the discharge Lns been obtained 
The order ol discharge granted bv the Insolreiit Court m Bombay 
would be recognised bv all Courts in British Empire, but there is mt 
obligation on Courts outside British India to recognise the order of 
discharge as a complete release trom debts mentioned in the order, 
Jo/ilmirnm v Vtnavxcland 22 Bom I R 1173 

Appeal — tn appeal lies against an order on application for di« 
charge under Nec ‘o (2) ‘'<h I in/»-<i * 

42. [44 (3)] (1) The Court shall refuse to 
giant an absolute ordei of dis- 
eases in which Court chaigc Under Section Jfl on 
lute disdinrge pioot of any of the following 

facts, namely — 

(u) that the insolvent’s assets aie not of ^ 
value equal to eight annas in the 
lupee on the amount of his unsecuied 
liabilities, unless he satisfies the 
Court that the fact that the assets are 
not of a value equal to eight annas in 
the rupee on the amount of his unso- 
cuied liabilities has aiisen from cir- 
cumstances foi which he cannot just- 
ly be held icsponsible, 

(6) that the insolvent has omitted to keep 
such books of actount as aic usual 
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and piopei m the business carried on 
by him and as sufficiently disclose his 
business tiansactions and financial 
position within the thice years imme- 
diately preceding liis insohoncy, 

(c) that the insohent has continued to tiade 
aft'‘i knowing himself to be insolvent, 

(rf) that the insolvent has contiacted any 
debt provable under this Act without 
having at the time of conliacting it 
any reasonable or probable giound of 
expectation (the burden of proving 
which shall he on him) that he w'ould 
bo able to pay it 

.(f) that the insohent has failed to account 
satisfactorily for any loss of assets or 
for any deficiency of assets to meet his 
liabilities, 

(/) that the insolvent has brought on, oi con 
a tnbuted to his insolvency by rash and 

hazardous speculations, or ty unjusti- 
fiable extravagance in living, or by 
gambling, oi by culpable neglect of 
his business affairs, 

(p) that the insolvent has, within three 
months preceding the date of the pre- 
sentation of the petition, w’hen un- 
able to paj his debts as they became 
duo, given an undue preference to any 
of his cieditois, 

(h) that the insolvent has on any previous 
occasion been adjudged ah insolvent 
oi made a composition or ariange- 
mont w’ith his creditors, 

(f) that the insolvent has concealed or re- 
moved his pToperty or anv part there- 
of, or has been guiltv of any ot 
fraud or fraudulent bfeacli of 'tni 
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[44 (4)] (2) I'd the puTposes of this section, 
the lepoit of the receiver shall be deemed to be 
evidence, and the Court may presume the correct- 
ness of any statement contained therein. 

[44 (5)] (3) The powers of suspending, and of 
attacning conditions to, an insolvent’s discharge 
may be exercised concurrently. 

NOTES 

Retiev — This la section 44 (3) of Act III of 1D07 and corresponds 
io see 8 of the Bankruptcy Act, 1890 

This section provides for the exceptions to the exercise of discretion 
to grant discharge under sec 41 (2) and sets forth the grounds ou 
nhich the application for discharge may be opposed, In Jte Ilormu'H 
Ardeair, 17 Bom L R 313 

The discretion to grant the order of discharge is limited by tuo 
statutory exceptions (1) the Court must refuse the discharge abso- 
lutely in all cases where the losolveot has committed nny jnisdemeaDOur 
connected with his bankruptcy and (2) the Court must on proof of 
any of the facts mentioned in this section either refuse the discharge 
■absotately or suspend the discharge for a specified period or suspend 
the discharge until a dmdeod of not less than 8 annas in the rupee 
has been The various misdemeanours limiting the order of 

•discharge are, as mentioned in the different sub sections, ind sre 
bodily taken from the English Bankruptcy Act 

Clause (a) —-An insolvent’s assets are deemed to be of a value equal 
to 8 annas in the rupee on the amount of his unsecured liabilities when 
the Court is satisfied that the property has realised or is likely to 
realise or with duo care in realisation might have realised an amount 
•equal to 8 annas in the rupee C/ Section 8 (4) of the Bankruptcy 
Act, 18D0 The direction gisen to the Court by the first proviso to 
suspend the discharge until a dividend of not less than 10 s in the £ 
ha^e been paid to the creditors does not empower the Court to suspend 
that discbargo until a larger dividend has been paid To give such 
a power to the Court, and thus, rn effect, compel the debtor to work 
for his creditors to an extent beyond the prescribed sura as a condi 
tion of his discharge, is not to be implied from the statute In Be 
Kiiiner, 1921 .3 K B 93 C A When the insolvent’s assets were not 
o' a value equal to eight annas in the rupee and it was also found 
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from the report of the RecciTcr thnt the insolreiit, SrO far from helping 
the Receiver to pay his debts, hod rather obstructed him, the order 
refusing discharge was perfecUy reasonable Jagmohan Sing v. 
Deputy Commissioner, Fyzabad, SO Ind Cas 54 

Clouse (b). — Books of Account — ^Financmf position means finan- 
cial position regarding the trade or business earned on and generally 
a trader who kept proper books of his trade but not of his personal 
purchases was held not under obligation to keep books relating to 
ins personal purchases A man out of business need not keef) books 
at all and if a business man keeps a business book, be need not put down 
ins private transactions m them, Ite Dutton, 1887, 19 Q R D 102 
Clause (e). Trade — “ Uhat constitutes a fmder depends upon the 
definition given to that term in sec C5 of the Statute, 23 &. 13 Vict Cl 
106, which 13 rendered applicable to this countrj by sec 0 of the 
Indian Insolvency Act In the enumeration ol traders gnen in sec 
€5 of that Act are persons using the trade of mercbandiso or who 
seek their living by buying and stllinij or by workmanship of goods 
or commodities A manufacturer who works with raw materials is a 
trader A person who merelv produces an article from the soil is not 
a trader because there is not that buying and setUng necessary to 
<oust\tute bun a trader and also because the avticle which he produces 
and sells is not produced by the worktuansliip of goods or commodities 
A tea planter who produces dried tea leaves is a trader , an indigo 
planter is a trader ” In Ht Domet, 21 Cal 1018 

"A man has a perfect right to determine that he mil go on mth 
a business so long as he is solvent although it is a losing business But 
the moment he becomes insolvent he is going on at the risk of the credi- 
tors,” lie Stainton, 1887, 4 Morr 242 

Knowledge — It is essential that there should be a knowledge of 
insolvency If a trader has kept proper books os provided m clause 
<b) supra be wiU not as a rule be able to say that he was ignorant of 
ins insolvency, Jfe Heap, Ftparte Board o/ Trade, 4 Morr 314 
Clause(d) — For 'debts provable’ see notes under ^ec 3J A 34 
Bxpectatlon — In Re. Cowie, 5 CaU <Q, held, “they ave povwted 
not at the case of a man who incurs a debt knowing that he cannot 
pay his debts generally but at that of a man who incurs a debt know- 
ing that he cannot repay <Aaf debt” 

Clause (f) — ^This is section 8 (3) of the Bankruptcy Act, 1890,r 
Roik ond Rarordoui ,S^prfMliifiOB If a man advances money on ’ 

/ 
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which ino> or n)a> jiot suttced »t h ipcciilatioa To bring the case 
mthin the Act the Epctuiatioo must be rash as well as hazardous 
Lopes L J in J?e Fxiiarte Ktay^, 1891, 9 'Morr 12, observed "lo 
my opinion a speculation nliuh no reasonable careful man nould enter 
into having regard to all the rirtuinsta*ices of the case is a rash and 
harardous speculation anti bj all the circumstances of the case I inean 
his onn means and all the surrounding circiimstaccs connected with 
the matter rims trading to tlie extent of thousands where the trader 
ha^ 110 capital to meet tosses is rash and hazardous speculation So 
acceptance by a banker of foreign bills of exchange to large amounts 
after failure of the foreign bank to meet earlier acceptances is rash 
and hazardous speculation, Jte Itroffinton, 14 L T 277 Bo specnla 
tive dealings bj a share broker largely on his own account, Tie TTif 
son 14 L T 492 Lord VesburvL C defined a ‘rBsh’ speculation as 
a speculation such as no reasonable man nonld enter into, fj/virlc 
nowuuiaa, 1803, 32 L J 49 “Rash and hazardous” must be looked 
at with regard to all the circumstances’ The allegation that the 
transaction was a rash and bacardous speculation must be definit®^’’ 
alleged and strictlj proied JU John Broun dCu, 3P06 22 T L ^ 
291 

If a man borrows mones he is responsible for the pavinent of 
wliether the m^n who lends him money is foolish or otherwise Ender 
the Provincial Insolvency Act, the Court is enabled to confer on debtors 
the benefit of release from their debts, but this benefit was intended for 
the honest debtor who bv reason of misfortune is unable to par his 
debta The conduct of the seeker of the benefit not the conduct nf 
cieditors is what has to be considered, Kalhoppo Chrtfy t lfo»i'!7 
I pme, d L D R 189 See al»o In It* Harmutjt ,ifileshir, 17 Rom. 
L R 313 

Unjustifiable esiraTa|anee — A man n not bound to keep up aP 
pearanccs but to par up debts and if his property will not allow of 
his living at the particular rate he has been accustomed to live at, 
then his plain duts is to reduce his scale of living and not to go on 
living out of the money of Ins creditors In It* Statnfon 4 Jlorr 24- 

iSee olio hoteg under 9cc tnf/n 

Effect of order of refusal— The refusal of discharge to an insolvent 
Is let necessarily a deterimnation of the msolveiicv proceedings, 
inspile of such refusal the bar against the comniencoment of the suit 
“£.1 n't the insolvent after the adjudication order laid donn ly Sec 
2“^ (2) tontiniics to operate and a creditor of the insolvent is not en- 
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titlcil lo jiimmriicc • »utl lor the rcco»cr> ol * debt icainit tlio ituol- 
Tcnl «itljuut tbe Icarc oi the IumjItciic) Court Tlie jdaint iti aueh a 
auit ti u»l J’o iTjoctcd Jt'iirt d. Co r Tanihtan Tail, 81 Ind. Cai. 
WJ 

43. [New] (1) If the debtor does not ap- 
piar on the day fixed for henr- 
AdMjuaf.on to It *"5^ appUcotioji for dtS’ 

curuju/on /a.Jure <a cliargc Of Oil such snbscqiient 
appu for dmhargt. fjfjy f,g CotlTt VXaiJ dlTCCt, OT 

if the debtor docs not apply for 
an order of discharge within the period specified by 
the Court, the order of adjudication shall be annul- 
led, and the provisions of Section 37 shall apply ac- 
cordingly. 

( 2 ) Where a debtor has been released from 
custody under the provisions of this Act and the 
order of adjudication is annulled under subsection 
(1), the Court way, if it thinks fit, re-commit the 
debtor to his former custody, and the officer in 
charge of the prison to whose custody such debtor 
is re-committed shall receive such debtor into his 
custody according to such re-commitment, and 
thereupon all processes which were in force against 
the person of such debtor at the time of such re- 
lease as aforesaid shall be deemed to be still in force 
against him as if no order of adjudication had been 
xnade. 


NOTES 

Reiien — The section is neir, and its introduction is explained by 
Sir Gcorce Lowndes in lus Speech and his Statement of Objects and 
Reasons “The mam defect in tbe old Act was that it lent itself very 
largely to the devices of dishonest debtors 1 will pursue for n moment 
the course of the dishonest debtor, be files his petition, and if be is in 
jail he automatically gets his release under the existing Act, and ho is 
practically protected from going to jail again This is tbe state of 
things that we have tried to remedy In this Amendment Bill We pro- 
pose in the first place ts mak* it cotnpul>orv that every petitioning 
iiiBolToiit should apply for Ins discharge within a time to be prescribed 
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tbe Court, wliicli we hope will m tooat casc^ be a fairlj fibort one 
If tlie iiisolieiit Joes not apply for bis discharge and it must be re- 
membered that Ills doing so enable the court to deal with any malprif 
tices he may hare committed, be wi!! lose the protection of the Court 
altogether His idjuduation will Ije annulled, and it is proposed that 
lie cannot file another petition on the same facts "■—''J tech See 
^(atement of Obier/s on«f lleototis, paragraph J 

Automatic AnnUment of the Adjudication Order — In hxixtrte 

Haniki^hna \I,„ i 4 I L R Pat 51 (1D25) V I R (P) 

■3oq it has l>eeii held that the debtor lias complete di'cre- 
tion to ipph for discharge when be likes presided he applies 
nithiii the period specified be the Court in the order of 
adjudication parsed under Sec 27 The word “shall” in section 41 

of the Vet imposes a dutr upon the insolreiit the breach of which 
luvolres tbe consecjuences pointed ont in Sec 43 The pronsion in See 
43 IS niiiidiifoii/ and the i'oiirt has no discretion to enlarge tie jertod 
fixed hs the Court for an application for on order of discharge The 
provision was inteuted to remedr the defect in Act III of 1M7 under 
srhith the conduct of the debtor never came under the acrutmy of the 
Insolvency Court It is a new provision and should receive strict 
interpretation \\hereas tn Arunogin iluthhnr i TTondoJiramy 
J/udalior, 83 Ind Cas 955, 1924 M M' N 311 1924 A I, R, 0^*'*) 

633 It has been lield that the power conferred hs ‘tec 27 (2) of the Act 
to extend the time fixed for apohiug for discharge is not exhausted 
bv the period originally fixed litving expired T1 ere is iiothini m 
the Act to present the Court from cvteMding the time after the period 
originallv fixed lias expired, under Sec 43 of the Act Sec 14^* C P 
Code Is applicable to the insolvency proceedings bj virtue of Sec 
5 (1) of the Provincial Insolvency Act and would justify an extension 
of time in such a case even after the evpiry of the period originalh 
fixed But VVallcr, J thasenting, field that Sec 43 is absolutely pc* 
reniptorv in it* terms and directly the Court is informed of the insol 
vent’s omission to appK for discharge within the time fixed, the onlv 
course open to it is to annul the adjudication No application for e* 
tension of time can lie after the cvpirv of period origini'Ilv fixed 
See 148 C P Code is applicable to insolvent proceedings onlv so far 
as it does not conflict with the provisions of the Provincial Insnlvciuy 
Act 

The Calcutta High Court m Altrak'im % ^ukeoa 61 Cal 337 81 
InO Cos 684, 1924 AIR (Cal ) 777, I as held that “ it is true that 
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See. 44.J 

43 rroTidci tl at tl c order of adja 1 caOon tf '^11 !'«' annulled but 
that aeen^ to ind cate that it la to !*« ■iiniilled at tie in»tanc« of 
tl e op[-crs te part^ or I r tl e Court ilaelf an I tloet not »tni 1 roiicellnj 
automaticalN on tie ei| ir; of tie period Up tl ink tl at under 
Boc 2* ( ’) tl c Co irt I a« tl e | trer to eaten J tl e t t e ere niter 
the expiry of tl c pen "1 of tl e rder f r li tl arge 

44. [45] (1) An order of discharge shall not 
di^ha^"^ rolea'sc the insoKont from — 

(a) anj debt due to the Crown 
fb) anj debt or liability incuned b> means 
of anj fiaud or fiaudulcnt bleach of 
trust to which be was a p irtj 

(c) an\ debt or liability m icspect of which 

ho has obtained forbearance by any 
fraud to which he was a part> , or 

(d) any Itahthty under an order for main 

tenance made under Section AB8 of the 
Code of Cnmtnal Procedure 1898 
(3) Sa\c as otherwise provided by sub section 
(1), an ordei of dischaigo shall release the insol 
\ent from all debts ‘provable under this Act 

(3) An order of discharge shall not release any 
person who, at the date of the presentation of the 
petition was a partner or co trustee with the insol 
\ent or was jointly bound or had made any jomt 
contract with him or any person who was surety 
for him 

^OTES 

ReWew. — Tl IS is Section 45 of Vet III of 190" and Section 30 of 
the Bankruptcy tet JS83 

CPC and Art III ef 1907 — Under Sec SjZoftheC P C 1882 the 
relief was limited to debts entered in (fie scfiednle and tf a cred tor did 
not choose to hare his debts scheduled the discharge would not preclude 
1 m from exeriiting his decree Section 3o of tie Code did not pro- 
tect an insolrent from arrest in resp ct of judgment-debts not 
appearing in the schedule—his propertr could always bo attached 
and sold It is therefore proposed to adopt the proruions of the 
Engl sh Law wh rh enables the Coarta to declare that the relief wbe 
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granted will absolve the debtor from all claims provable m insolreacy 
with the exception of those due to the Crown or tainted with fraud ’ 
— ‘Notes on Clauses to \ct III of 1907 

Clause (a) Crown Debts — In determining whether, or not a debt 
falls under the denomination of a cronn debt “ tbe question la not m 
whoso name the debt stands but whether the debt when recovered fal* 
into tbe coffers of the State," Judah t Seerttary of State, 1- Cal 44o 
Clown debts include all debts, penalties fines due hj the insolvent fi’ 
Goiernment and all assessed taxes, land tax, property or income taJ 
Assessed on the insolvent, also court fees payable by a person suing in 
forma pauperis Oanoda t Jiutloi rtsto, 30 Ch\ 1910 10 C V ^ 

So a judgment debt due to the Secretary of State arising out of n 
crown debt Judah v ‘ienetary of Stole, Mupra The reason whj crown 
debts are pud Irefore everv other debts is that tbe title of the bing 
shall be preferred to that of the subject and that interests of the 
individuals are to be postponed to the interests of the community 
Vet South Wales Ti<-^ation Commissioner t Palmer, 190" A C 179 
Clause (b) — This is section 30 0) of the Baokruptev Act, 18S3 
“ NNhire the bankrupt had knowiogl) put forward fal-e statements in 
a prospectus, even if 1 e had not knowledge of the true facts, it was a 
■fraudulent act for him for lus own advantage to issue a statement 
which Is false in fact being utterly careless whether it was true or 
not,’ Diifc ond Duct, 1889, 6 Uforr 290 “ A company promoter who 

had made a secret profit was guilty of fraud and breach of trust anu 
the debt incurred to the company was a debt incurred by fraud and 
breach of trust therefore not released by an order of discharge 
Fmiia Silver Min'u a Co v Grant, 1889 17 Ch D 122 Seo aI«o 
Pan'inoupnlU v Jtamrhandra 28 Mad P B 152 15 31 L 7 

Tt is necessary that the insolvent should be personally iniplicated m 
-the fraud or fraudulent breach of trust So a liability as partner 
for tbe fraud of a co partner would not come under this section, 
Cooper V rnrhnrd, 11 Q B D 351 

Clause (d) —This clause is new Its introduction is thus ex 
plained in the ^.otes on Clavsee “The effect of existing Section 45 
13 to release a discharged insolvent from liability under an order of 
maintenance made under Sec 488 of the Code of Criminal Procedure 
169t, and in this respect tbe sedion is in conflict with Section 45 <f 
-the PrPsidencv Towns InsoUencv Act It is proposed to bring it into 
Hfcord with the latter Act” 
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Sec. 44.J 

Fomcrl^ tl err «■« Jivrrcrnrc of opinion «« to uliPtlirr an in«nl- 
rvnt *Ito liad oltainrO an nnirr of diM-Iiarcr va< rricavci! from liii 
lialihtv to par tnainlrnantr or arrrant of matntriianrr a« nrdrrcd It 
* ronrt In Toirr lli\ t r Ififaf J\inn, *> Cal .VIO, lirld nrrrarii of 
maintrnancr inrltulrt] in thr i-rlinlulr i< » drlit lint in I'ltmanmnl r. 
Jlcmnnmnl, A) InJ Ca« 4i) it «a« liold that maintrnanrr nrtlrml 
to a nife is not a debt pmtablr umirr tlir trt and lirnrr tlic ordir 
of Oxeliarcc will not rcipa'o tlir in*«lrrnt from tlir linlnhtr to pat 
arrrars of raaitrnanrr and to l>r iitipriMiiird for non pavniriit Tins 
ronfiirt in tbr la« lias liorii m^I at rs^t bt ilir rnartmmt of tins non 
claate (d) Hut in Ilai/h.tf r Un^lhulf, SO CnI S07 it has born bold 
that the fart that a I usband trbo is in arrears of mainlrnanor has been 
adjaclirated insoltont under is(^ i“ of the I’rnr Intnltenrt Act, \ 
of 19'JO IS concliisito as I ihi* as the ordtr for adjiidirntion stand*, 
that he is unable to pat the amount duo and be is trerofore not 
Cuiltr of tcif/uf nojloff within ^er 4*-^ (3) of tlie Cr I’ Code 

Sob^ctien (3)^In this connection the difTercnec in effect of tlio 
order of discharRO between the present tet and CPC 1882 ahoiild 
ho noted In 77nM;*niM Jftht i S/umn ( humn, 10 Cal 502 it wat 
held “ we think it ii necevsary for us to notiee what does at first sight 
appear to be somenhat anomalous in the prorision of Elec 3 j 2 of the 
CPC \lthougli an insoleent mar come into Court seeking to lo 
released from Ins debts and altboiigli the object of these proceedings 
M to release him from those debt* if a creditor docs not come in and 
prore Ins debts tins eoulJ prerent an insohent ncqinring the relief 
thit the court contemplates Rivmc him Tins is unfortunate " Tbo 
discharge of the insolrent did not operate os a discharge of the debts 
under Sec 357 of the Ci P C whereas under Sec 45 (2) of Act III 
of 1907, now See 44 (2) an order of discharge shall release the insol 
rent ‘ from all debts provable under the \ct ' whether the creditors 
choose to come in and prove their debts or not Sec 45 (2) now 
Sec 44 (2), gives a release to the insolvent at the time of Ins discharge 
from debts entered m the Schedule But after adjudifation and 
before discharge Sec 10 (2) b of the old let absolutelv prohibited all 
creditors whether in the Schednle or not from taking exc-cution pro 
oeedings against the person or property of the jnsohent esicpt with 
the leave of the Court Now under See 28 (2) all proee'-'Iir^s a^aiist 
the property of the lusoUent are probihiled hut pot jjr<xe > 8,am«t 
the person of the insolvent Anfetn Chflhnr r An lom/lii d flttur 
71 Tnd Cas 21 1 1921 \ I B 487 (Vad) 
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lor \\bat Uet)U are jiu vabte uotler the Act V|(/e cotes under bee 
3J and 34 

Sub seeticn (3) — ‘ AUhcijgh a co*partncr with tlio insolvent is cot 
discharged from liability by an order of discharge m respect of the 
losolvect, the insolvent is leleased from liability both id respect of the 
separate deVs and partnership debts included )Q the Schedule,'* 
parte Mound, IG Eq 616 A cerliiicata of discharge granted to one 
of several joiut-grantora of an annuity discharges the bankrupt and 
not the others, Laxior v NicAoI 4 Taunt 90 

Effect of the order of Discharge outside India, — An order of discharge 
does not operate outside Bntisli India so as to prevent recovery of the 
debt there out of the property there which has nut been taken by the 
Receiver Laffitram Keialram « PunomrAond, 45 Bom 650 

PART 111. 

ADMINISTRATION OF PROPEIlTY 
Analysis— The chapter deals with the administration of the pt® 
perty of the insolvent either bj the Court or through the Beeeirsf 
appointed by the Court Under Sec 20 the Court when making ®ti 
order admitting the petition may, and when the debtor is the apph* 
cast shall appoint an interim receiver of the property of the debtor 
or any part thereof, and may direct him to take immediate possession 
thereof or any part thereof And under Sec 28 on the making *>f 
an order of adjudication the whole of the property vests m the Court 
or in the Receiver appointed by the Court to bo divisible amongst 
the creditors and the insolvent shall aid to the utmost of his power 
in the realisation of his property and distribution of the proceeds 
amongst the creditors The provisions under this chapter are chiefly 
concerned with (1) proof of debts, Secs 45^, (2) effect of insolvency 
on antecedent transactions. Secs 51-55, and (3) the realisation nud 
distribution of the property of the insolvent. Secs 56-67 

Method of proo^of debts 
46 [29] A creditor may piove for a debt not 

Debt payable at a payable wheii tliB debtor IS nO- 
fnturo time ju^ed an msolvcnt as if it wore 

payable presently, and may receive dividends 
equally with the other creditors, deducting there- 
from only a lebate of inteiest at the rate of six per 
centum per annum computed from the declaration 
of a dividend to the time when the debt would have 
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Sec. 46.] mutual UF-\US*CS and skt-of. 

become payable, ncconling lo the terms on which 
it was contracted. 

Non:s 

FeiJew.— Thi« m of \rt III of J'’07 «i»l is on Ittile 

21 of Sclicdulo II of tlio llanVruptrr Act, IK'Vl Tlic cn»ctmciit if 
Uns wtion in \ft III of !''07 «»< tlim c*rl*iii«l m tlio ^otcl on 
Clauses to Oiat .\et It tnai W dnuStci} wViMbcr claims piTaWo »X 
a future time is a dclit for the piir|>o.c of rsteafite dihtrihiitian Ittilo 
21 of the Second Schedule of tl>e Statute of l^'vl has arcordiiiRli l>een 
adopted as to include itirh claims 

A creditor mar prore for a deUi wot pasahle at tlie date of the act 
of hankniptcT and receire iliridend. thereon cr|iiall\ with other cre- 
ditors deducting onir thereout a rehale of interest nt o per cent per 
annum from the date of declaration of dirtilend to the time srhen the 
debt sroiild )>econie paislite aceordini; lo contract If the debt is 
parable with interest then the debt is to le pror^d ns a present debt 
dediictins • rehate of interest at 5 per cent as ahore mentioned 
Then the liability to pay interest is to be rained and prored for that 
ralue, and theo he will be entitled to a dindend on it without rebnte, 
J?e Uroton and ircnjrorc, Fxpurfe At/or, ISII 2 Q B 674 * 

46. [30] Where there have been mutual deal- 
.nd ing; belwcen an msoivcnt and 
setoff. a creditor pioving or claim- 

ing to prove a debt under this Act, an account shall 
be taken of what is due from the one party to the 
other in respect of such mutual dealings, and the 
sum due from the other party, and the balance of 
the account, and no more, shall be claimed or paid 
on either side respectively. 

NOTES. 

Reriew. — This is Section 30 of Act III of 1007 and corresponds to 
Or. XXI r. 18 of the C P 1^ 1008 

••Motnal.”— “ By Sfufual errdift I conceire to mean eitnplr reci- 
procal demands which must naturallr terminate in a debt. There is 
no demand or debt until dishonoured,** .Vi/frr r. Nafionot Bant af 
Indio, 19 Cal 14Q The mutual dealings must be between the same 
parties So a Joint debt cannot be set off BgainsI a separate debt nor 
a separate debt be set off against a Joint debt, Btthop e. Chvreh, 

.3 Atk 691 Tlie right of 6e<.off mil be found to exist not onlr ' 
cases of mutual debts and credits but also where the cross dere'' 
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ari&e out of one anti the Eanie transaction or are connected in their 
nature and circumstances as to make it inequitable that the plaintifl 
should recover and the defendant be driven to a cross suit, 6teph'» 
tlarl V Ituthnaidlo Chetty, 2 M U C II 296 “The object il 
a set-off IS not merely to avoid cross actions but to do substanti d 
justice and prevent the great injustice which would arise if a persoo 
who IS insolvent s creditor on one account and his debtor on another 
is compelled to pay tbe entire amount due bj him, receiving onlj 
a dividend on the amount doe by him/’ Seth lladhal men v firm 
6an<;aruni Jlod/ia, 95 P L R 1914 23 Ind Cas 027 Mutual 
credits that maj be set off include credits that hare a natural tendencj 
to terminate in debts, and not merely credits which must necessarily 
terminate m debts So claims m respect of bills and notes discounted 
lor the insolvent before insolvency but dishonoured by the nialteTs 
after insolvency may be set off, the matter of Canlhom, 33 Mad 
53 See also Ghen^alcaioj/a t O^tinl 4ss>9nee, Miidrus, 33 Mad 46" 

7 M L T 207 This section is application only in ca«e of mutua! 
dealinga Cfiefandui J/ofcanifaj t» Valh Jiioihcis, 10‘>j A I 
<S ) 163 

Set off,— lu Hal er i Uoj h r,m 1 , Ltl , 19’0 L R 2 Iv B 322 
defendants acted as Rankers for a firm up to lebrunri 3, 1314, when 
the firm being insolvent by deed a'-signed all their properties to the 
plaintiff as trustee for their creditors The deed provided that ps^ 
meats to the creditors shoald be made upon the basis of a bankruptcy 
distribution of the property and that eecured creditors should 
the same rights as under a bankruptcy At the date of the deed the 
firm had £2943 to the Credit of their current account m tbe defendant 
hank, and the Bank held ceitam shares as scciirjta for au advance to 
the firm These sliares were sutwquently sold bi tlip Bank who rea 
lised £812 in excess of the amount of the advance) to tl c firm Before 
Teb 3, 1914, the firm had iliscountecl with tbe haul a number of bills 
of exchange which matured after thafc-dnte and m respect tl ereof 
the firm became debtors of the bank to the amount of £19941 In an 
action by the plaintiff as trustee under tbe deed to recover from the 
bank the two sums of £2934 and £812 the bank claimed a hen or 
those sums and also to set off a sufficient portion of £1941 asainst 
thoie slims Held, that the lank’s clum was riHit on loth points 

Palmer & Co , borrowed a largQ amemnt as a collateral seciiritv 
accompanied with a written Bgieemeiit authorising the Bank irt de- 
fault of payment of the loan by n Riven day “to sell tie Company f 
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papcri for tlip re irufjiirscmcni of tlio H*ni rciiJcruij; to Palmer A Co , 
niiv 6urplu\ Uefure ilcinult I’almrr A Co UA’t cccitriil iiuoltii t 
\t the tint ol tli«^ iidjuduntioii tie lltnk UAt niso tne > older uf J 
1 roini \or\ ot J'aimer «V Co niixli ihet liatc discoiiiiled lor 

tliem i,clorc tlic trniiM<ctiun u| thi loan The time for repajiiKiit of 
the loAii (XI iri-O thi ItutV xold tie Loinpiine k pa] erk and 

after i-ati )> u ^ tin iirniei] al and lutcrret o ic on thi loan, there n ox 
u (oii'idcrul Ic '•urp 111 In an action bt tlii CfTeial Vksigneo of 
Palmer A Co to rceorir the amount of tie kiirpIiM, held that the 
i ank could not act otf the amount uf tlie proniKsor> noten, ns ‘ the 
deposit of Palmer A Co did not amount to a credit given, and Palmer 
A Co giTiii;. the iiaiik a |>uner to | mceis itsc.f the surplus after 
repaj'ing its onn debt uhen the debt si ail litcome due eaniiut be said 
to le pivirg a tredit to the Hank A era e Jhnt of 

JStiuijl 1 M I \ 87 distinguished m ilmjir r turrif, 

■M A 751 and al'O m \o<»r«;i i ( htntfird Jlink of Iiulia, 1BC8, 
L P 3 Ch Prac -Itl on tao grounds, (I) that in 1 M I A 87 the 
deposit was not simply a delivery of security for Iho purpose of re- 
ceiving the inones hut a deiiosit of the seciiritv uitli poncr of sale, 
aud (S) that though there uas a poner to sell and to pat over the 
surplus It was only "> fxtvifi a I ailment This case was distiii 
quisled also III 1/illrr i Itftr, 6 C L P iOi on the ground that cAcli 
party there aetully owed a debt to tlie other though the exact amount 
of one debt was in dispute whereas in 1 rd 1 A 67, there was n 
deposit of GorerDment heeunties h> one partv for n specific purpose 
and that there nas no mutual credit and no mutual debt Tin. 
leading case of Iluae i Ilait, 2 Smiths Leading Cases Dth Ed S24, 
shows that the credit must in its nature terininate in a debt or as 
Bjles J puts It 111 >oor<»;i r C/arlrtnl Itonf , titirn 'mutual credit 
means simph reciprocal demands winch must nnturnllj terminate in 
a debt ’’ See also cases under Or \ Iff r C sC Or r 18 of the 
CPC 

It should he noted that to constitute a case of set-off the amounts 
recoverable bv each against the other must (1) be ascertained (2) he 
legalh recoverable and (8) be between parties of the same chancter 
Or Vni r C C P C Ajcerfomed sum does not mean a sum admi/t~ 
«I but a sum the amount of which is known FJirard r 2?om<fin, 
14 C I\ N 170 The words ascerfuintd sum used in Or ^ III C 1' 
C are used to exclude such items as liquidated damiccs and ine«ne pro 
fits the amounts of which «te not nseeTtainible uniil the four 
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affected lu 4I11J \\a5 l>^ the iu«olret>cj proceedings He has the absolute 
right of realiotiig his securitj, i e , he may realise his dues from the 
InsoUencj Court or he roaj enforce his mortgage, charge or lien by 
foreclosure or otliernise siithont the Jearo of the losolrency Court, 
llodii Dus i < heify, 15 tiid Cas 9lb •* The disdiarge of the insol- 
\ vent did not affect the mortg ige debt, and the Receiver is bound to 
i pay off the mortgage even when the debt lias not been scheduled m 
^ the insotyeiifv proceedings the position of the mortgagee Iveiug ess"!!- 
5 tiah\ different from that of the un-,cciire(l creditor,” Sndfiar r Atina~ 
^ "I'll 7 Bom 4S5 8ee aho llaitipnia t Shamnelftiunj 16 Cal 692, 
S/iroio, Smy/i . (.u„,i Sohnt, 21 All 227, Sndl.ar t KmUnmi. 12 
Bom 272 ]tnd el [ pprr/tidii i /IdMinafrofor (ItneruJ, 45 

Cal C53 

Is Keeeiver s Necessary Parly?— •• Secured creditors are entitled to 
deal nith their secunts m the same manner as thev could hare been 
entitled to deal nith it if Sec 28 had not been passed ” Bee 28 (6) 

In the earlier part of this section (Sec 28 (2)) provision is made for the 
vesting of the propertj m the Court or the Receiver It follows there- 
fore that a secured creditor is entitled to deal with Ins securitv as 
though there hid hcoii no vesting m the Court or in the Receiver R 
i» therefore not necossarv for the Court to add the Receiver as a part) 
to a mortgage suit Under one of the provisions of Sec 28 the in- 
terest of the insolvent vests m the Court where no Receiver » ap- 
\ pointed Can it l>c said that the mortgagee was bound to sue th& 
Court 111 order to enforce his mortgage® That would be clearlj absurd 
The reasonable construction of Sec 28 (G) must therefore bo that a 
secured creditor is not in ans wav affected bv the provisions of that 
section and for the purpo&e of enforcing the mortgage it should he held 
that title to the pjopertv remainea with the mortgagor ” Jcgaf”>rith 
J/firiKOi VI /s’filncfifinf?, 41 C L J 290 y' ^ 

Arrears of Rent,— A decree for arrears of t nt of an under tenuro^ 
was obtained against a tenant who became insolvent and lus tenure 
became vested 111 the Offitn! Assignee An application was made under 
the Rent law for an order that the tenu-e should bo sold for its own 
arrears The Offitial Assignee objected and contended that the de- 
cree holder a onlv icnicOj was to prove in the iiisuhcncv for the amount 
of Ins debt T'eJ that whether the arrears of rent became due before 
or after the insnivenev of the judgment debtor tbc decree-holder was 
entitled to aell the ttnure n execntion of Ins d*c-cc, Chuniha Karniit 
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.Snii/ V hi$l en ( hind (loitela, 0 CnI SoS This veij point was raised 
in the Madras Hi-’h Conit in the case ol Chtna Subrum v hiidaivamt 
I’ttl ii, 1 Mad CO III V hicl It was he d that the ii terest of the patta- 
holdcr IS one dcpcndcrit upon Ins pajment of rent and if he does 
not pa\ bis right to on it ceases and lecomes saleable for the arrears 
Il\ virtue of tlie provisions contained in Sec 101 of the Oudh Rent 
Act n landlord is ii secured creditor of his tenant for liis rent and 
when the tensnt lieioines insohent tie landlord is entitled to be paid 
the rent due to him nut of the proceeds of the sale of crops before dis 
t'ibution IS nude nnimgsl tlio crwlitors Jtiihnml t ar \of/» v lluthn, 
HI Ind Cas G17 

X' Mort|agc< \ mortgagee of (le property of tbc insolvent ic not a 
person prosing in the bankrupt s estate he is a M?cured creditor and 
11 entitled out of the sale of the mortgaged proiscrtv to he paid his 
pnncipsl niul intere t at tie contractual rale up to the date of pay. 
i^siit anil costs hn I htt' ». . Ilnfim Cfundni 17 A L J 4V) 

’ll Ind Cas 19d The owner of a printing and puHishing hii.iness 
uhn owed to n l.auk cntercsl into an sgreement with the lank to the 
ifTert that all lio<Vs then in stock and all licoks to l<e published 
tlirrafter were to le tnrde oser to tlie 1 siik and iliat a commission 
at A rertniii rnte sirs to le allowecl to the lank on the sale of tlio 
biol s and tl e ssk proceeds were to Ik* ertdilM to the del tor’a losn 
aecouiit I/fIt that the Dank was entitled to rank as a seeared 
crnlitor of tic naner of the irinting and pullishing lusincss on tie 
insolscncs of tic 1 u‘tness Iffifof-of Trodme oad /{-inline pftrpom- 
h a r rhini Vulonim/i.r T Ml In Durslofrini D.ii v T 7? 
Div.f 11 A I. J sm nn It 1 Cas rn Irllthat a drerce-l nllrr 
was a securcsl crcslitor, the monev »ct apart for him as a condition 
I rewedent for tl c srlting aside of an cr/»irff deeree licirg a sceuritv 
t t I im « I irh I c mtcl t lira* an 1 appropriate to 1 is own use 
^ Uepsll Yrnier— \n urpaiJ vendor of immotralle projyrtv has 
.Ills an r.j«iital1c igl t under Rer (I) 0) of llic Trarsfer tf Pro* 
Iwrts Art to reccscr tie porilase rioncv from He pMsperty tlat h* 
las sol 1 an 1 d >cs n t ol tain t!.e status of a sc«csir<»l cm* toe cd O • 
Sen Ice lint it 1 i« f igl 1 l. declared I v • de-ree of O urt I'clslojveats 
e ^ I rtm»r.sl«o TO lad Cas V - 
CUusa (t> —7 fcUtf Is* arfunfif means to pet tie rtv^pertv to sa’e 
anl to a] | roj rialc tic sale proceeds t v*ards tl e | iSTnct t « ' I • 
eij at a nil irtcmt ai I T yislnr r T’*! i«s Cl "t *'1 i 
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A L J -jeu t)l luU Cus lyi 11 ft baiaiice i s left unrealised be 
mai prove lor ciie Lamnco fts an unsecured creUito aud is eutitied 
to lalcable UistriLiutiou AVlicn the mortgage decree directs that 
tht mortgage debt De not satisbed by the saie ol the mortgaged pfo- 
perti, the baiancc be realised Irom the person auu property of tbe 
mortgagor, on tlie adjudication of the mortgagor, the mortgagee 
entitled to have his name entered in the schedule of creditors not as 
a secured creditor but as an unsecured creditor for the balance of 
the amount then due /fartiwusAi Kocr t JJhabodev Cliotlerii, C 
L J 167 A decree under Or \\\l\,r 6C P C does not create a 
debt but nierelj authori es the decree holder to realise it by means of 
esemtion in tbe ordinary way Ihe absence of such a decree therefore 
does not in law debar a creditor from proving his debt m insolvency 
protcedings All that is necessary for the purpose of insolvency pro 
ceedings is to prove the eaistence of the debt Under Sec -I? a secured 
cieditor who realises lus security may prove for the balance due to him 
after deducting the net amount realised The fact that he had ROt 
bis name remosed from (he list of scheduled creditors fti>d had pro* 
ceeded to realiNe his security will not debar biro of his statutory riRht 
to prove for the balance due to him in msolvency proceedings Rabu 
lai "iul u i ^iMhnoy lucid 8v lod Gas 543 

Claose (2j — The general rule in bankruptcy that, when a creditor 
seeks to prove against hts debtor s estate he roust give up or value 
any security, which if not rewmed by him, would go to augment tl at 
estate, presupposes that the security is for the particular debt 
for which he seeks to prove onj does not apply to a case where the 
security is for a different debt hparte J/onche»fer it LntTp^'>^ 
Distnet l]anktnfi to Id {19^1) 2 Ch D 199 

l^linquiihei meaus where the creditor does not elect to enforce 
his claim independ'«iith of tbe insolvency proceedings by sale of the 
securits Tie relinquishinent or surrender of a security by the ere 
ditor enures for the benefit of the creditors generally, not for the 
benefit of tbe second mortgagee Crackwtll t Jonjon 6 Ch P 745 
Tl ere is no ol ligation on a secured creditor to give up the security 
before proving his claim and be might prove for the whole amount of 
the debt nnd retain the security Jn th« maftff of Shib Chundff 
l/i nttk, 8 P I R 30 

Clause (3) —Under this subsection a secured creditor who neither 
elects to realise nor surrender his security is not allowed to have hi* 
del fs entered in the sol edulc unless he values his security and deduct' 
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tb« ftaid value from tlse total aroount due under tise security to liim 
Then onlv he 19 entitled to a tlmdend in rc*pect of the total balance. 

Cause (I) —It IK esfedienl in the interest of nil the creditors that 
the Court should be allowed to hrinf; the insoircnt's mortgaged pro- 
perty to sale and give the mortgagee the same remedy against the 
sale proceeds as he had against the propertj, itself, Gopmath v (>iiru- 
prrund^ 15 Ind Cas &60 

Only the property of the insoUcnt tests m the Official Receiver. 
The tot does not empouer the latter to sell the former's estate free from 
encumbrances even with the consent of the mortgagee Such a consent 
could not be implied merely from the absenro of a reply by the 
mortgagee to a letter of the Official Receiver stating that he would 
sell the property free from mortgage in case he did not reply Held also 
that Bu unsuccevsful attempt of the mortgagee in the Insolvency )uris- 
-diction to get cancelled the sale held bv the Official Receiver free from 
Incumbrance did not estop the mortgagee from thereafter filing a suit 
to enforce his mortgage Konufttppa Hudoly v Ita/u Chtftiar, 47 
Had CO-3, 47 M L J 16, 79 Ind Cas ^30, 1024 \ I R (M) 7Cl 

ClaoM (S) — If ch: secured creditor realise an amount over and 
above what is actually due to him the surplus must be paid over to 
the Receiver, Frparie Ktng, 20 Eq 273 

Clause (6) -.—The provisions of this section must be strictly complied 
nith before a secured creditor is entitled to a dividend under the 
ansolvency proceedings, Coptnath v GuruprQ$ad, 15 Ind Cas 860 ^ 

48. [32] (1) On any debt or sum certain 
whereon inleiest is not reserv- 
ed or agreed for, and which is 
oveidue when the debtor is adjudged an insolvent, 
and which is provable under this Act, the creditoi 
may prove for interest at a rate not exceeding six 
per centum per annum — 

((t)\t the debt or sum is payable by virtue of 
a written instrument at a certain time 
from the time when such debt or sum 
was payable to the date of such adju- 
dication, or 

(h) if the debt or sum is payable othenviL 
fiom the time when a demand in wr? 
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ing lias bson made giving the debtor 
notice that interest will be claimed 
fiom the date of the demand until the 
time of payment to the date of such 
adjudication 

( 2 ) Wheie a debt whicli has been pioved undei 
this Act includes mtoiest or any pecuniary consi- 
deiation in lieu of inteiest, the interest oi consi 
deration shall for the pui poses of dividend be cal- 
culated at a late not exceeding sin per centum pei 
annum without piejudice to the right of a creditor 
to leceive out of tho debtr’s estate any higher rate 
of interest to which he may be entitled aftei all the 
debts pioved have been paid in full 

XOTES 

Hetlew— This is section 32 of Act III of IPO", forresponiling to 
sec S3 of the Eankruptcj Act, 1883 

Rate of Interest —It roust bo remembcreil even in the contingeicy 
of their being a surplus the InsoKent Court deals ivith the claiin for 
pavinent of interest as a Court of Fquitj and according to rules of 
equitable computation for deferred payment, but not according to the 
letter of the original contract uhich is stopped nt the date of the vest 
ing order, ^uhl rnyalu t Itoiclantison, 14 Mad 134 “llhere an 
insohenta estate is sufficient to pav off the creditors in full leaving a 
balance m the hands of the OBicial Assignee the Court will direct 
interest at 6 per cent to be paid on such proved or tontnet debts ns 
expressh or impliedly carrv interest as from the date of the filing of 
the insolvency petition, and will allow the Offcial Assignee to retain 
his fommission on such sum so paid as interest, directing any balance 
that mav then remain in bis bauds to be paid over to the insolvent, 
In Jle Mahameii Shah, 13 Cal C6 An insolvent's solvent debtors are 
not ab‘>olveJ from the liability to pay interest on tl e ground that the 
insolvent has field bis petition in insolvency The interest when 
collected is distributed among tho creditors, Firm of Knnhya 
Ifo/oa lyil of Atnnfnrir t ^etk Rnttla Ivisien 112 P L R 1013 f*- 
P tt R 1D13 18 Ind Cas 205 

• pamdupat ' - The ride of damdupat only exists so long as the 
relation of debtor and creditor exists but not wl Pii the contractiiaf 
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ing has been made giving the debtor 
notice that interest will be claimed 
fiom the date of the demand until the 
time of payment to the date of such 
adjudication 

Wheie a debt which has been proved under 
this Act includes inteiest or any pecuniaiy consi- 
deration in lieu of interest, the interest or consi- 
deiation shall, for the pui poses of dividend bo cal- 
culated at a late not exceeding six per centum per 
annum without piejudice to the right of a cieditor 
to leceive out of the debtr’s estate any highei 
of interest to which he may be entitled after all the 
debts pioved have been paid in full. 

NOTES 

Review.— This js section 32 of \ct III of 1007, correspooding to 
sec 23 of the Bankruptcy Act, 1883 

Rate of Interest — It must bo reinembereJ even in the contingeucj" 
of their being a surplus the Imolvent Court deals with the claim for 
pavment of interest as a Court of Equity and according to rules of 
equitable computation for deferred payment, but not according to the 
letter of the original oontrAct uhicli is stopped at the date of the vest 
ing order, <^ull tai/uhi t Jloicfonrfson, 14 Mad 134 “'Uherean 
insolTcnt's estate is sufhcient to par off the creditors m full leaving a 
balance in the hands of the OfBcial Assignee th» Court mil direct 
interest at 6 per cent to be paid on aucU proved or contract debts as 
expressly or impliedly carrv interest ns from the dato of the filing of 
the insolvency petition and will allow the Offcial Assignee to retain 
his commission on such sum so paid as interest, directing any balance 
that mar then remain in his hands to be paid over to the insolvent, 

In Jle Mahomed ShaJi 13 Cal G6 An inaolrent’s solvent debtors arc 
not absolved from the liability to pay interest on the ground that the 
insolvent has field his petition in insolvency The interest when 
collected is distributed among the creditors. Firm of Kanhija Ini 
Mohnn IM of Amn('<or V ^eth Kodha Kt^seji 112 P L R 1913 
r W R 1913 18 Tnd Cos 205 

*' Damdupat ' - The rule of damdupat only exists so long as 
rclatu n of debtor and creditor exists but not when the contracliiaf 
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rclition lies cumc to an end I \ derrvo, nitd tt held that the rule of 
(fomdiii.if «iis not applicable to tlio claim of a creditor n-licn tliut claim 
nas admitted in pursuance of an order made in in^olrcncj procceding'>» 
bccauM! the order amounted to ft decree. In the matter of Ilan Lai 
iliilUrt » tal IJCa 10 C \\ N Ml 

General Hulet — ' The geiurat rule iii ImnUniptc.} that the 

interest leiiscs at tlit date ol tlie bankruptes and there hlitU be no 
proof of interest suhseiiuent to that date Jame* I« J refers to that 
rule us nrll cstabbshtd in 7*» I'ttrtn J. 11 7 Ch tpp 7C0, Olid lield 
eren a •■cciired creditor who sought to prove for a claim for deficiencr 
was bound to applv the sale proce^Uv of Ins *eciirity m paj ment of prin- 
cipal and interest up to the date of bankruptC} and up to that date 
onlr There is hardit am room for doubt that the same rule is 
applicable to India It must Ik remembered that the rule must be 
applied subject to the limitations iiicntioned bj Cotton L J , nr , that 
there can be no proof in Uankruptev for interest accniinj: due after 
the filing of the petition unless the estate is more than sufRcient to pas 
the crediors in full, nte Jlath, Jte I'hilti'pi, 1P82, L K 22 Ch 
D 450 The principle on nhicli the general rule rests is stated hs 
James L J in lie .V<ir«n swpm, m these terms “the theorv iir 
bankruptes is to stop all things at the date of bankruptcr and to 
divide the wreck of the man’a property os it stood at that time 
Directls tliA insolvent files his petition and a vesting order is made 
he I* divested of all his propertv and he ceases to be .Ski juris for 
the purpose of satisfsing his obligations and tlie Insolvency Court 
intervenes as a Court of Equitv to do equal justice to all lus creditors 
by enforcing an equitable distribution of bis property lit discbarge of 
hts obligations as thei stood at (he date of the petition and the vest- 
ing order I take the general rule then to rest on this foundation riz 
that the contracts of the insolvent stop at the date of the vesting 
order as a matter of legal right and the Insolvent Court becomes 
seised of jurisdiction to deal with his property towards their satis 
faction through the Receiver as a Court of Equitv and according to 
equitable rules ol distribution ” r Ifoirfondson, 14 Had 

134 Fj-crjifioii Tlio eveeption to the rule mentioned above pre 
supposes that there is a surplus left after all the debts as thev stood 
at the date of the petition ore satisfied, and rests on the basis that 
when such is the case n claim for subsequent interest irav be per- 
mitted to be prove 1 7’i1 
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ing has been made giving the debtor 
notice that interest will be claimed 
from the date of the demand until the 
time of payment to the date of such 
adjudication 

( 3 ) Wheie a debt Avhicb has been proved under 
this Act includes inteiest or any pecuniaiy consi- 
deration in lieu of inteiest, the interest or consi- 
deration shall, for the purposes of dividend bo cal- 
culated at a rate not exceeding six per centum per 
annum, without piejudice to the right of a creditor 
to receive Out of the debtr’s estate auj^ higher lale 
of interest to which he may be entitled after all the 
debts pioved have been paid in full. 

NOTES 

ReiJeHf —This is sectioo 32 of \ct III of 1D07, porresponJiHpi 
sec 23 of the Dankruptcj Act, 1883 

Rite of Inter«st — It must l>o remembered even m the eontinft®*'W" 
of their being a surplus the lovolreut Court deals nith the claim for 
payment of interest as a Conit of n<iuit> and nccQrdinB to fule* 
equitable computation for deferred payment, but not according to the 
letter of the original contract nbicli is stopped nt the date of the s-est 
ing order, , Sid, hmi/f/lii 1. J7o«fanrfs<,n, 14 Mad 134 “ iVliere an 
insolvent’s estate is siifiicient to pav off the creditors in full IcavinR s 
balance in the hands of the Osicial Assignee tin* Court will direct 
interest it 6 per cent to be p4id on such proved or contract debts as 
expressly or imphedlj oarrr interest as from the dite of the filing of 
the msolvencj petition, and wjl allow the Offcial Assignee to retam 
his fomuiission On such sum so paid as interest, directing any balance 
that mav then remain in his hands to be paid over to the insolvent,’ 

In Ite 3/fi?ioffied Shah, 13 Cal (56 Ad insolvent’s solvent debtors ore 
not absolved from the liability to pay interest on th© ground that the- 
insolvent has field his petition m insolvency The interest when 
collected is distributed among the creditors, Firm of Eanh'ja W 
Mohan. M of Ainnt%r,r X. Srth Tiadhn K,wn, l\2 V L R U>13 !>2 
P W R 1913 18 Ind Cas 205 

“ Damdupat ''--The mle of damdupat only exists so long as the 
relation of debtor and creditor exists h«t not ivlicn th® contractual 
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49. (.25] (i) A debt may be jjioved under this 

Mode of proof. Act by delivering, or sending 
by post in a registered letter, to 
the Couifc an affidavit verifying the debt. 

(^) The aflidavJt shall contain or refer to a 
statement of account showing the particuJais of the 
debt and shall specily the voucheis (if any) by 
which the same can be substantiated. The Court 
may at any time call for the production of the 
voucheis 


NOTES 

Resiew —Tins, js section of Act lU of 190r anil is based on 
lloJcs d and t3 of Schedule U of the BanLurptcy Act, I88J 

I (Jioot of a debt may be mnde tlie creditor by (ieUrenvf; or 
)»eiiUii]c; pre-piid letter to the Official Jlecciter on Affidavit ven 
fliag hi9 debt The affidavit may be made by the creditor himself w 
by some persos authori'ed bj him or on bis behalf If made by a 
person so authorised it must state hts authority end means of hsow. 
ledge — »Srp Jiankruptiy i<f, J883, Sth Jl, r 2 i‘nd 3 

“ By Post *’ — ‘ The English practice of proving by transmission of 
an affidavit is obviously desirable and its introduction is safeguarded 
by the provision of section 25 " — Virerepol Counftl Proceedtnifs to Art 
/// ot la07 

Under see Jo2 of the C P C 18A2, a creditor by oniitting to 
come in and prose his debts trould not be debarred from executing his 
decree after the order of discharge Ilanipnya v Shnma Chnrun, IG 
Cal 594 "Under th" present Act the suit is barred," Itihad 
V C.Opi ^ath, 17 A L J 374 49 Tnd Cas 690 

The mode of proof by affidavit relates not only to the debts for 
ivIncJi no decrees have been obtained but also in the case of debts 
for nhich decrees have been obtained a copv of which should be filed 
along uitb the affidar t A ncditor urbo lodges his proof in the statu- 
tory form IS entitled that it should be dealt with without doing any- 


thing iiiore lie Archibald OiXehnil Peace, 26 C TV JJ 653 

60. [2G] ( 2 ) 'Where the icceiver thinks that a 

«- debt has been imp^opellyeIlte^- 

diiction of entries in ed 111 thc schedule, the Court 
schedule may, on the application of the 
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receiver aud after notice to the creditor, and such 
inquiiy (if any) as the Court thinks necessary, ex.- 
punge such entiy oi leduce the amount of the debt. 

( 2 ) The Court may also, after like inquiij’, ex- 
punge an entry or reduce the amount of a debt up- 
on the application of a cieditor where no receiver 
has been appointed, or where the receiver declines 
to interfere in the matter or, in the case of a com- 
position or scheme, upon the application of the 
debtor. 


NOTES 

Bcflew —This n o«ction Jtt Act til of kod corresponds 

to Rules 2U and 3t to ScU 11 of the Bankruptejr Act, 1883 

“Under this section Courts h&ee been luTested nith tlie poneri 
of expunging or rediictns proofs wliicb is exercised b> the Courts m 
England “ Statement o) Ot/;crf* ond Reosons to Act III of 1007 
“If a trustee thinks that a proof lias been iraproperlr admitted 
the Court nay on the applicatioo of the trustee after notice to the 
creditor vilio mode the prwd evpUHge the proof or reduce ti e anioiiut ” 
liiilf ‘ If a creditor is divsalisfied eitli the decision of a trustee 
in respect of a proof the Court m«j on the application of a creditor 
rererse or rary the decision,” Ifufe 21 “ Tho Court may also expunge 

or reduce a proof upon the applicatioo of a creditor if the trustee 
declines to irterfore in the matter, or in tho case of a composition 
or scheme upon tl o application of the debtor ” Tfufe 25 

Precedore — In India the machinerr prorided for performing the 
functions of the ORicial Itcccirer m framing the schedule is^he Court 
and those of the trustee m adding, altcneg or expunging the proof 
IS the Receirer, RrAontof r /forsiil Adas, 25 C W V 137 61 Ind. 
Cas pot In Kfindi ^/ah r f>jPri<iI Receirer^ rinnerel/y, 41 5Iad 30, 
It has been held “theOffcial Ifee^irer in framing a schedule of 
creditors does not decide )ndir<allc or finallr upon contested claims 
and his framing a schedub did not irerent the Ohurt from entertain, 
ing an application br the Receirer under Fa ?6 and 36 of Act Itf of 
1**07, now Ps GO and f>3, to expunga lb* names of the creditors from 
the achedale ’’ A creditor of the ••Ut« of an losolrart pot in an ap- 
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p)(CJtion imticr Sec 20, no« £0, to expuuge certnin entries of splits 
pnrporteil to be omng to some other creditors The Pistrict Judge 
<ilied ujun the latter to pro\e their debts Tliej filed offidjnts in 
support of their claizss The District Judge then asked the Receirer, 
tho ua% not an Official Jfereiirr, to tike anj eiidence the creditors 
niight adduce Held, the procedure m delegating tli<j taking of en 
dence to the Recener was not proper, and the order should be set 
aside IteUl niso, that the deposition of the iDsoIyent in public 
examination under Sec 14 now 24, is not relereut eridcnce m an 
enquiry under beo 20, now 60, Sutrasala Hanumanlhu i Tohretti 
'^uhlayijar ID21 il Wt h 100 61 Ind Cas 767 " The Court has 

no power to expunge the name of a creditor where no fraud is proved 
or alleged in regnrd to his claim ' In lie Vetceurn Jeiiraj, 15 Bom 
142 


Appeal — All appeal lies tgainst an order disallow irg or reducing 
entries in the schedule under See 75 (2), Schedule I, infra 

Effect of insolvency on antecedent transactions 
y 51. [34] (J) Where execution of a deciee has 

iie«r,c.,o„ o( r,6i..s aga.Hst the pioperty of a 

of creditors under debtOl, UO peiSOIl Snaii L>8 eu 

titled to tiie benefit of the exe- 
cution againat the leceivei except in respect of as 
sets lealised in the course of the execution by sale 
01 otheiwise befoie the date of the admission of 
the -petition 

{2) JS^othing in this section shall affect the 
rights of a secuied cieditoi in lespect of the pro 
peity against which the deciee is executed 

A peison who in good faith puichases the 
piopeity ol a debtoi under a sale in execution siian 
in all cases acquiic a good title to it against the 
leceivoi < 

NOTES 


Reriew —This is section 34 of Act III of 1007 with the substitution 
of the clause * tlafe of the odmi**ion of the } (hfion • in place of th? 
'date of tie oriler <jj til}utheation* in sob-section (1) This amewd- 
nient is. bevt esplnined in the Prpoit of thf S.'fi’rf 
date 1 "t 2 10 "This danse proposed to briug section 3 f of Act III of 
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plication wndor feec 2b, now CO, to expunge certain entries of debts 
purported to be ouing to some other creditors The District Judge 
called upon the latter to prose their cleLts They filed affidjTits in 
support ot tLeir claims The District Judge then ashed the Receiver, 
iho wui nof on Oj?iri(il Ketetvtt, to take niij endence the creditors 
might adduce Ut\d, t'le procedure m delegating the talcing of evi- 
dence to the Rece ver nas not proper, and the order should he set 
aside Held also that the deposition of the insolvent id public 
examuiation under Sec 14^ now 24, is not releveut evidence m 
enquiry under Sec 2Q, now 50, Sairasaia JlanumanfAw i TalnctU 
SiMayjar, 1921 W N 109 61 Ind Cas 767 “ The Court has 

no power to expunge the name of a creditor where no fraud is proved 
or alleged in regard to his claim ’ In He Deiicurn Jemai, 12 Bom 
J4S 


Appeal — An appeal lies against an order disallowing or reducing 
entries m the schedule under Sec 75 (2), Schedule J, tfi/ra 

Effect of insolvency on antecedent transactions 
y 61. [34] (I) Where execution of a deciee has 

i,=«r,a,on of r,gh,s issued against the piopeiW oI a 
of creditors under debtOl, DO pelSOD Shall Ue 611 

execution tilled to Uie benolit of the exe- 

cution against the leceivei except in respect of 
sets icalised in the course of the execution by sale 
01 otheiwisc befoie the date of the admission oj 
the petition 

{2) Nothing in this section shall affect the 
lights of a sscuied cieditor in icspect of the pro 
peity against which the deciee is executed 

(5} A peison who in goed faith puichases the 
pi Opel ty ot a debtoi under a sale in execution shall 
in all cases acquiio a good title to it against the 
leccivei ^ 

NOTES 


Review —This is section 31 of Act III of 1907 with the suUtitution 
of tbp clause ' ilnte of the admwion of the petition' in place of tb? 
‘ itofe <! the Older of adiiidieation’ m siib-section (1) This amend 
n ont IS best oxpluiied iii the Hepori of thr ’^rlert ( ommltff 
dnloil 21 b 15 <* This clause proposed to lirin„ section SJ of Act lit cf 
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1907 into line with section 53 of tl»e Presidency Towns Insolvency Act 
in of 1909 It has evoKeU considerable criticism particularly with re- 
ference to the difficult} 0* proving whether a creditor had notice of the 
proceedings or not. We therefore propose to restrict the rights of 
creditors to assets realised before the date of the admission of the peti- 
tion ” 

Rights of the Executing Court. — (here is no provision in the Provin- 
cial Insolvency Act which prohibits a Court executing a decree from 
selling the judgment-dehtor’s property b} reason ot its Having 
been given notice that an insolveney petition by him had been .idmittcd 
It IS only when an applicatiou is made to the executing Court fur the 
delivery of the property that the Court is leqwred hj bee oi of the 
Act to direct the propeft), it in its possession to he deliiered to the 
Receiver In the absence ol such an application the Court is at libcrts 
to sell the property and the sale being leg-il emnot be impeached bs 
the Receiver or the creditor Itvlh Kam Him J^ilihya Mul, 80 Ind 
Cas 509 0 L L J iji 

Xtie date «( tee a<i.utss.oii vl tu« petition —Lnuer bcc lb (0) of Act iil 
o( lfX)7 corresponding to bee 28 (7) of the imseui Vet an order of 
odjudication relates back to and tsLcs effect from the date of the pre* 
Bcntiition of tlie petition on which it was made It was argued in 
Ihikhal tViundni I’urkatt t ^uJhinilra Xoth Boie, JO Cal D9l SI C. 
W N Ibd that no transfer or alienation by the insolvent can be de- 
clared void against the Receiver under Sec JO of Act 111 of 1907 now 
Sec 53 unless the transferor was ad|udged insolvent vtithin 3 years 
from the date of the transfer altbougL tlie presentation of the applica- 
tion might have taken place within 3 years from tlie date of the 
transfer^ and that if it was the intention of the Legislature to annul 
onh tho«.e transfers which come within 2 years from the date of the 
presentation of the application the Legislature would have osed the 
expression " from the date of the presentation of the application ” as 
tlie\ have done in Sec 37 now pec 5f J/r/f, that “an order of ad- 
judieatinn relates I nek to ond takes effs'ct from the date of the presen 
tatmn of the pedtion fo" the purpose of making tie propertv of tie 
invohent liable to the claims of the ereditor, *’ Though the High 
C\>nrt did not accept lie argument as cerrert sul! it ran not te main- 
tniiiej tlat the vccticn tan not Icar that interpretation To aroiJ 
that rritie ‘tn ami to make the intention of li e Legislature quite cle* 
“ tl e date of the a n of tl e petiti >n “ La, mtetitute-J 
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the place of “ the date of the order of adjudication ” See also Acham- 
bit Lai V Chhanga Mai, 32 Ind Cas 429 

Principle. — The principle that one creditor shall not take part of 
the fund which would otherwise hare been available for payment of all 
the creditors and at the same time bo allowed to come m pam 
with creditors for satisfaction out of the remainder of that fund does 
not apply when that creditor obtained by hts diligence something 
which did not and could not form part of that fund, K II Cocktrell 
tl ori V fheodore Dieleua, 2 M I \ 333 Under Sec 34 an execu 
tion creditor is entitled to the assets rtalued in the course of execu- 
tion bj sale or otherwise before the date of the adjudication order, 
Gour Ckaran, Goncja Charan Shah v Tot/ebvddtn Ahmed, 23 0 W N 
461 The policy and the object of the statute is to secure the even 
distribution of a debtor’s estate among his creditors, and to prercnt the 
more active creditors from getting an undue advantage over tho«c n ho 
may be less active lioictr «* Helt, (189^ 2 B B 51 

Assets realised in ezeeution or otbervlse, — Assets means all a man’s 
property, of whatever kind, which may be used to sitisfy debts or de 
mands existing against him, and it is said to be refthsed when by some 
process it is reduced into pos»es.<ion that is to say, in a form m which 
it IS available for immediate application towards the satisfaction of 
the decree which is being executed, Sarah)* v Gob«ndrom}i, 1C Bom 
loi It also means th e sale proceeds of the propert y sold m executicm 
lof a decree , Hamanathan* x Sabramami/a, 26 Mod 179 Rents 
(realised by Receiver are assets realised, Finh % Maharaiii Bahadur, 26 
tJa! 772 

‘ Assets ’ includes any assets held by the Court irrespective of the 
manner in which they came into the possession of the Court and hence 
money brought voluUtariK into Court w au asset, Han Charan v 
lUrendrxt Aath, 35 C L J 327 

See also case law under Sec 73, C P O 

'•Realised Wiere a debt due to a debtor bv a third partv is paid 
into Court such payment amounts to realisation^ STiaiiasa i .Sitorom, 
19 Mad 72 5 M t J 15l 'Where property of a dehtor^rjitjo 
saje_jn Cou rt auctio nj_^eta,..« re said t5~l » o~~r^ised on ly when the_ 
en tire purchase monei is paid into j >>urt bv th e auction p urchaser, 
Ualfz • J)imoi7ar,"'lT'Ca7 Assets cannot be smd to he JielJ ly 
tho Court available for rateaWe distribution until the whole of the 


See. 51.1 


Assets Rt\LisED. 


20& 


jiurchase mooey Las been depoaited, Vahamiak of lluidican v /Ipuria 
Amnna Hat, 15 C Is 1.^ In the case of moTables tbe assets are 
said to bo realised only on receipt of the entire purchase money by an 
auctioneer from the purchaser tn execution of sale, J G Gouisfaua 
V t/Hiesfc Chandra 25 C L J 303 Seo also case law under 

Sec 73, C. P. C 

I The words “ before the date of the admission of the petition " 
ijinlify the words “ assets realised *’ TlieT do not qualify the word 
“ sale,” and the assets can he said to be “ realised in execution ” only 
on tbc date on vhtch the balance of the purchase money is deposited 
They cannot be said to be realised in execution on the date Tihen the 
deposit of twenty fire per cent of the sale proceeds is made b\ tlie 
auttion purchaser on the date of sole but if before the balance of the 
pnrcliaso mones is deposited an application for idjudication of the 
jiidgnient-debtor is entertained the decree holder is not entitled to sale 
proceeds mcludinc eseii the twenty five per cent deposited to the ex* 
< liiMon of the piditment-debtor s other ereditors as acjinrt the rcccirer 
^ BaUabU OUtrlbutlon — \Micre an order for rateable distribution has 
heen passed under Sec 7.1 C P C tl>e exception to See 51 (1) applies 
not oiih to the unimint <redited in farour of the attac hing decree- 
holder but also to t he unioiint rateable distributed under the order 
^Mtcre an order for rate aide distribution was made but the decree* 
lioldcrt were presented from drawing out the sums to which they were 
entitled thereunder by reason of litigation instituted bs other creditors 
(if the judgment-debtor and Ik fore the sums were actnatls drawn niit, 
the judgment-debtor lierame insoUent^ held, that the sums in Court 
iiuist lio treated as the projicrty of the decree holder and not that of 
the judgment-debtor Kt sixin as tbe order for rateable distribution 
wiis pnvMHl the Iteceisrr cwuruit recoTer them from Court Thr Ofi'ia' 
Ifrrriirr Titnyirr r I riilofommo fyer, -IJ M L J 362 1922 31 

3\ V ol 

Cenflietla| DccIiUni — tthere defendant's properties srere attached 
Wforc judgment m tbe plaintiff'* *uit bv the Court which direeted lb* 
attarhed properties to lie released from attaHimeat on tbe defendant i 
(•asing lls .Vtl/- as seeunte and after the aame «»s paid and she 
properties released tbe defendiot «ai adjudirated an iesQ>TeBt under 
Vil III of l^iOT but lot liefarr tb« pUiattff a suit was deerresl, held, 
tbo I'taintiff acquired m. charge or lien Ufem tie troney deposited as 
aoruntj for getting tl>e atlachtnent befsire jud*ttent withdrawn ard 
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tJ'e Receiver in lnsohelK^ eiititlej to Iiave the lllQne^ ^ 

The Hioiiey not fiaung been realtted tn ejecutivn of « decree pn» 
the adjudication order, sec Ji of ^ct III of 190? did not appJ.v, j 
mufhn \atk i Mohtu, Mohan, 19 C V.’. N 1200, 1‘urshotom Ih 
David IJ A L J 898, Ko$ht Aath i. Kanhya lAii, 37 Ali -152, 11 
Parm-ert i’ Coitaaii^ 14 A L J 236 33 Ind Cas 723 Mliere 
assets have been lenUaed m the cocirie of tiecution hj sale or ot 
wise as mentioned m sec 34 of Act HI of 1907, htfoie the date of 
order of t-d/udirnfion, an execiitioa creditor i« entitled to the bei 
ot rin. isemtion ai^'kimt the Kereiver, (>our ('huutn (iitinin f'/al 
Toyahuddin Atinied 23 C W V 481 

t-UusL (1) of sec 14, non 51 restricts the operation of see K) 
ion f7) V oreiUtor «ho Imd attached a snm of nionej due to 
msojvcnt before Jus estate vested in the recener appointed after 
adjuduatioM order i» entitled to applj it etelnsneh in sati*-ractini 
tlip debt tliouch an mtn/m lecei'er was appointed ” Vad/ it t<itidiii 
Alt/ ft I I hundfii 43 Cal 189 Section JJ control-, sec 16 nt 
Prosinciai fnsolxencv Act Hindi directs that the title of the Ileeei 
relates back to tlie date of the presentation of the iiisohencrpetiti 
The title of the decree holder m respect of assets realised hefiie 
order of adjudication prevails over the title of the Receiver npponi 
on or after such date The order of adjudication relates back to 
date of the presentation but tins does not applr to the assets m 
course of evecution before the order of adjudication,” rnitl Itnm 
Skeonnth Perdiad 2 P I J 255 In order that nonet attached 
execution of a decree mas be lealised within tho n'einiiiR of scc 51 
must reach the Court uhicli passed the decree and not «heu 
Treasurx Officer retained it for transmiasion to the Court 1 
Perdad v 0 M Chemr, 16 Ind Cas 81 9 A L J 797 In i 
Donh avTsiion JaiI 42 AH 556 l8 \ L J 2'<7 59 Jnd Cns 
It xvas I e!d that sec 16 (6) of the old tet now sec 28(7) doc-" 
control sec 31 (1) But tihen propcrls of the applicant m iiisolxc 
Is sold in execution betneen tho date of the application and of 
ortlor of adjudication the propertv sold ic^ts in the niirtioii piinha 
and not in the Receiver, foHouins ^iwhind i Ifi/iojifol 51 til b 
Rosurmol i TTAemcTiand, 11 Ind Cas 453 apjiroccd Tii Miilan i 
'tnnff t Padhninoh/ir/, 57 Tnd Cas 7C0, held that iiiiiler Sec 54 
of \ct TTI of 1907 the Receiver was hot entitled to anx suras rcnli 
prior to the nduidicxtton and that on the transferee of the nttncl 
dnerce acccrtmtinc for siirov realised sii1<e9nent to tint order lii-^ 
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m respect of tLe amouot unrealised under the decree should be 
admitted 

Present Lan — ^To set at rest this conflict of decisions in tlie diflerent 
iHigh Courts on the interpretation of the clause ‘ before the date of the 
order of adjudieation ‘ the clause * the date of the odHiiMion of </ii 
petition ’ has been substituted 

Sub-section (3) — \Miere a pureliasc of an m«ol»eiits propertj in 
•execution sale has been for valuable consideration iiithout notice, t/ic 
ipurcbaser from such a purchaser even nitli notice of the in'solvemj 
acciuires the right cf the vendor and e*tv a good title under ec 3t 
•(3) as against the Ilotencr, 1/o<l/ 1* Audhan i I’tilati idn;i 'I'i 
Ind Cas &I3 


52 d'jT Whole execution of a decree has 
Duties of Citirt os i«sued aQUinst any piopcHy of 
•eenting decree a» to ^ debtoi wliich IS saleable in 
?cZon^ " execution and befoio tlio <?ale 

tliorcof notice is gi\cn to the Comt executing llio 
decieo tiiat an insolvencij petition by or arjainst 
the debtor has been admitted, the Couit shall, cn 
application, diioct flic propoity, if m the possession 
of the Couit, to bo dclnciod to the lecenei, but the 
costs of the suit in nhtch the decree was made and 
of the execution shall bo a first chaigc on the pro 
pci tv so dclncicd and the leocl^c^ niavscll the pro 
poity 01 an adcouatc pait tlieieof foi the piuposo of 
‘5ali‘?f3’ing the charce 

Norr-? 

Pttlcir — TIim II sootier To of \rt III of I'^O', and is I a*od o i no 
11 (1) of tl 0 Ilanbruiitov lot 1®^ Tie clause ‘an in-olronri n 

1 1 or ngTii't tip dol tor fa« born admitted In* boon in 

place of ‘an order 1 as 1 >ooh made against tl e dpi t r«* ard tl c chu‘o 
'll 0 ro'ts of tl o stilt in V I wh dooree uai nndo' I a» lioon no* Iv a Ido 1 
n O'o amondmrnt* '“O tlin« cvplatnoj in the ^lort O mmittoo IJi port, 
ditod 2 1 til tonil-or ITJT “lie I mnde at tl o same time 1 > a con 
rlauv* anonding »eo of Uc trt that the ctkI. of tie i,nt a< »c'I 
as of the eieoution si all !*■ • frst charge oa i>rij>erfv dolirorej It 
the O'tirf tindof <1 e eoetem to fl e Rcoeirer 

ObJ»ft ef lha acHIan — TJie ob eet rf lie secti n u to iti'- t‘e 
execution proreOiigs in »l t'e courlt -giirs* tie dale of ,-.ot 
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vent l>y operation of as soon as on application for iiisolvencv ha» 
been admitted to prc\ent individual croditois deriving unfair advan- 
tage over other creditors and to place the propert) in the hands of 
the reeener for etiiial distribution to the general bodj of creditors 
The difference between Ss 31 and 35, now Ss Cl it 5d, is that if the 
creditor lias been able to realise tlie whole or part of his dues bv 
due diligence before a receding order is made he will be allowed to 
reap the benefit of liis diligence (S 51) otlieni ise all creditors are 
eqnallv entitled to participate (S 52) and to atliicse tins object «IT 
Courts haie lieni directed to stac all execution proceedings as soon 
a it IS informed that a petition for involiencs h> or against the 
judgment debtor has 1 eon admitted \fter an adjudication in insol- 
vents an attachment of pmperts though made before adjudication 
cea es to have am effect and the properts vests in the Receiver and 
if no Receiver is appointed the propertv vests m the Court, Oolind 
Tin \ Karamji 40 \11 107 

One \ was adjudged insolvent on the 17th lug 1011 In execu- 
tion of a decree against him on the 21st Jon 1011, certain properties 
were attached The Receiver of the insolvent’s estate applied to the 
Court on the 2nd March 1012 to stav the sale on the ground that K 
bad been declared insolvent But the sale nevertheless took place and 
the propertv was purchased bv the second respondent The Receiver 
thereafter applied to the Court for setting aside the sale HeU 
under sec 47 C P C the sale was alli^ether irregular and the Court 
in holding the sale after it has lieen brought to its notice that the 
judgment dehtor h^d licen adjudged an insolvent acted if not with- 
out jiirisdiciinn at anv rate with material irregnlantv in the exercise 
of it jurisdiction Held further, that the serond respondent acquire<r 
no title to the propertv as the judgnient-Oobtor had at the time of 
the sale no right title or interest which could be sold and that 
neither sec Tt nor sec ^5 fnow 51 and o2) of tl e Provincial Tiisolvencv 
Vet affected the cave Irmnf r«wi i TefJiW^UtTnd Cas 820 

Notice — If notice a* recinired bv the section iv not served on the 
Court the Court can proceed with tlw execution of the decree and a 
Receiver cannot afterwards impugn the sole, ir«?/<r*l'» Fttnir- Triitfef 
1 Lf\ V nP'^2) 1 R R "72 The Receiver 5s to give notice of the ad' 
mivsion of tie ii nlvciic* petition to tic executing Court and mav 
requost tl c executing Court to ilelner up the propertv seised in execu 
tion There is no provi- on in the Provincial TiivoTvencv \(t which pro 
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liibits a Conn eTetMtmj, u tJetree Ironi tl i jiidv"* ' f » 

jiropert^ merely by reason of its haring giieii noiice that an in 

solvents petition b} him has been admitted It is mils ulien an aj | In 
cation IS made to the ereiiiting Court for tl e delivers ol the property 
that the Court is rc(|Uired by to dirut tlic property, if in its 

possession, to be delivered to the Receiver If no such application .s 
made the executing Court is at lilierty to kell the property and the 
sale being legal cannot be impeached b\ the Hecener or the creditors 
Itoll I Ham c llnm Lahhyi J/of, 6 L L J iJi 8.5 1 C 50*) 

Property —&ec o2 refers to property nliich troiild include both 
movable and immovable property of the debtor Jt contemplates the 
delivery of the property in the possession of the Court and tliereby 
restricts its operat on to such morotte yivjcrti/ tchifh u iri*rd by 
nttiirl mi’iit oi in nthfr ni inner us f« i;ire ifs /SMsession fo thr 

^Covrt Debts due to the debtor trlucb are attaci ej by the issue of 
prohibitors order under Or r -18 (1) a, C P Code do not fall 

srithin the purview of the section J j^n lord d. Co e T nil ii f f 70 
Ind Cds 380 1934 V I R (e)C9, 

Reeelrcr, — Tin Receiver referred to in S<< od i> the Receiver ap> 
pointed ui der para,.ra[ h (I) ol Sec 36 ot the ^ct after the passing of 
the order of adjiidu i ion and uot an tnirtni Recencr appointed under 
ssoc J(l of the tet The power to appls for an order under See 53 for 
transfer of pruperti from the ciistods of the Court to that of tlio Rc> 
reiver or the j onei to sell n pirt of the proj erts to pis off u iliar^t. 
areated I s ^(?( o.’ (aiiiiot le conferred on an tnirriii Receiscr for the 
jire cn iti in end ii uiiKcoiiKiit of the properts pending decision of 
flu C nirt 7 / I 7 id 1 I. r 1 .it; in./is S n ' > 

Stay ef Preceedings — \Mien |»rc»|«ertv under attachment i* net 

I i 1 in p cds dec n r isheic it is not of such a intiire that the delay 

II i1 ' < il 1 (iini Is de|rt<iate its salne the Court should in 
r! s f 1 Us 111 emit jiinsdKt.on order rtnv of execution pro- 

1 H It lie Is tic Iis iseiicv f > irt eitlcr passes an « rdcr 

I ’ I 1 s tl t ai|Iicatioii hr adjudication Lyon 


h.insfpi of propcih not being 
liRr‘>foi DiRfJp Ixfoio and m 
• »n-sKl(iatii)u of maiiifigc or 
infnoni of .i pnichasGr 
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vent bv operation of Ian sa soon as nn application for iiisolTencr has 
been admitted to present iiicliviiludl creditors deriving unfair advan- 
tags over other creditors and to place the propert' in the hands of 
the receiser for ctjiia! distribution to the general bodj of creditors 
The difference hetneen Ss *U *nd 35, now Ss 51 A 52, is that if the 
creditor lia« been aMe to realise tlie jrhole or part of his dues bv 
due diligence liefore a receising order is made he will he allowed to 
reap the heiiefit of his diligence (S 51) otherwise all creditors are 
equalh entitled to participate (S 52) and to achieve this object alT 
Courts ha\c be n directed to stas all escciition proceedings as soon 
as it IS informed that a petition for tnNohencs hv or again't the 
ludgment debtor ha^ lien admitted \fter an adjudication in in'o! 
venr' an attachment of propertr though made before adjudication 
cei es to hate iin\ effect vnd the properts tests in the lleceiver, and 
jf no Eeceuer is appointed the propertr tests in the Court, Oohni’ 
T>i< i Karam}t 4n \11 lb? 

One \ was adiiidged insolvent on the 17th tug 1011 In 
tion of a decree against him on the 21st Jan 1011, certain properties 
were attached The Ileceiver of the insolvent s estate applied to the 
Court on the 2iiU March 1012 to stat the tale on the gionnJ tliat ^ 
had been declared insolvent Hut the sale nevertheless took place and 
the propertr was purchased bv the second respondent The Eeceirer 
thereafter applied to the Court for setting aside the sale IlelJ 
under sec 4 C P C the sale was altogether irregular and the Court 
in bolding the sale after it has been brouglit to its notice that the 
judgment debtor *nd ticen adjndged an insolvent acted if not with 
out jurisdiction «t anv rate with material irregulantv m the ercrcise 
of it jurisdirtion Held further, that the second respondent acquired” 
no title to the property as the ludgnient-dcbtor had at the time of 
the sale no right title or interest ivhicli could he sold and that 
neither «ec 34 nor sec 13 fnow 31 and 52) nf the Provincial Insolvencv 
Act affected the case 4nonf Pow j T>Mii;,34InJ Cas 829 

Kotice — Tf notice a required bs the section is not served on the 
Court the Court can proceed with tl»e execution of the decree and a 
Eeceuer cannot afterwards impugn the sale irn?/oN7« Pj./o/r TriMfer 
1 Xei )/ flSq2) 1 E II 772 Tlie Eeceirer is to giie notice of the ad* 
mi'Sifin of tie lusiUoius petition to the erccuting Court and mas- 
request tl e oreciitiiig Court to delisrer up the properts seized in e*ecu* 
tion Tliere is no provision in the Provincial Tn.oTrencv let which pro 
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Iiibits u Court etetiitinc u tlctree Irom ^elliiii, tin jmlt,mcut-<klit<ir s 
propertt merely by reason of Jts haring been gitcii notice tiiat an in- 
solvency petition by bim bns been admitted It i« onh nlien an uppli- 
cation IS made to tbe evemting Court for tlie dcliien of the property 
that tbe Court is re<|Uired bv See 52 to diiitt tlic property, if in its 
possession, to be delivered to the Receiver If no such application .s 
made the executing Court is nt liberty to i>ell tlie propertv and the 
sale being legal cannot be impeached bv the Receiver or tlie creditors 
Holla Kain r Ron /yib/ij/i J/oI, 6 L L J 2i2 1 C ^)0 

Property — Sec 52 refers to property nhicli uould include both 
movable and immovable propertv of tbe debtor It ceiitempljtes the 
delivery of the propertv in tbe possession *it tbe Court and tliereby 
restricts its operat on tosUtb mumHe tihirh i$ sri-rd by 

attarl mrut or in ruth oH -r m<innrr os to tnt lU j-oiirxtwn fo the 
Court pebts due to the debtor nluch are uttacliej by tbe iwue of 
prohibitorv order under Or \XI r 46 <l> a C P Code do not fall 
svitbin the purview of tbe section 7yon/or<I<t Co r } iibhanfl • 7(> 
lod Cos 380 1D34 V I R (e)60, 

RceelTcr — Ibc Receiver referred to in 'scc o2 is tlic Receiver ap- 
pointed under para^rupii tO ol nee ob ot the W after the passing of 
tbe order of adjudication and not an infr.im Receiver appointed tinder 
£ec 3(1 of the \ct The poner to apple for an order under Sec 53 for 
transfer of propertv from the custodv of tbe Court to that of tbe Re- 
ceiver or the power to sell u pnrt of the proj ertv to jiiiy off a (bart.e 
•created liv Sec 52 cannot be tonferred on an interim Iteceivcr for the 
preserv iition and manageHKnt of the propertv pending decision of 
tlic Court 7>/ 'n T^int ii (or ^ irblamlui Suina 

Stay c! Proceedings — 1\ heii propertv under attacbment is not 
liable to speedv decav or where it i» not of such a nature that the delay 
in its sale wnuld criouslv depreciate itv value, the Court should in 
the everrise of its inliereiit jiirisdution order stir of execution pro- 
ceedings till such time as the In-olveiirv Court either passes an order 
•of adjiidicatinu or dismisses the application fir adjudication LyOn 
loiil il < II r I irbhninhii, »u/>rci 

63. [3G] Any transfci of property not being 
a transfer made before and in 
■(arV?ra*"fer volun- considciation of inarriatre or 
■tarv rails er. made in favour of a pni^iaser 
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or incumbiancor in good faith and foi valuable con- 
sideiation shall, if the tiansfeioi is adjudgad insol- 
vent within two yeais aftei the date ot the tiansfei, 
be voidable as against the leceivei and may be an- 
nulled by the Couit 


Notes 

Rtvitw — ^Tlns 1% Btclion 36 \it III of corresponding to sec. 
47 of tJie Ban! rnptcj Act 1833 The onir amendment is the sub'ititu 
tion of the word 'caidable in place of Void as it was before Under 
this section transfers of property m-ide before ind in consideration of 
marriage ard also transfers made m faiour of a piiiYlins^r or ineuin 
brancer m good faith and for ralnable consideration are not affect°d 
and cannot be annulled Therefore transfers not made liefore and m 
consideration of marriago and not made in favour of n purchaser or 
incumhranrer in good faith and for ralnahle consideration if the 
transferor is ndjudced insolrent witbm two a ears after the date of 
transfer, slnll l>e mid as against the Receiver and shall he annidlett 
by the Couit 

Jurisdiction of the Court —K Court evercisiiig jnsohencv jurisdiction 
under tct 3 of 1020 has to administer the law under its own pro- 
cedure and to decide questions arising m insohencs which are cosoraJ 
1 T special provi-.ions of the insolremT Act But it also has to decide 
all questions of general law inchidiiig sucli questions as are raised bv 
See 53 of the T P \ct s; »/ », rmicrf i Asi’ All, 44 AH 71 Under 
Section 30 non 53 the Conrt has jurisdiction to deal with alienations 
made hv the debtor of properties situated outside its local limits and 
such provision is not affected bv tie provision of Sec J6 of C P C 
Lahi ‘5'n/a/s Ahihil Cftni 15 C W N 233 12 C L J 45'’ In 
Diavpmli Du u Sugl 65 lad Cas 334, the question arose 

has the Court power to annul the transfer anj divest the transferee- 
of properties situated in a foreign territorvP It was held “it Feems 
that the T/egisIatiire cannot have intended to give the Court anv such 
power The Court ot the foreign territors would not recognise the- 
annulment of a transfer of immovable properts situated therein and" 
validlj effected according to the form required bv its o« n law “ 

After an niljiidication order the InsoUeiui Court is the onlj" 
Court competent to set aside the transfer Vimp/o t Dnmnn CheiheTr 
43 3fnd 352 10 31 L It .'O 52 Ind Cis SID 
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Sec. 53.] 

In Dronadula Srnvmvla T Ponalattm, 45 3t L J 105 1025 
M A\.N 30G 72 1nd Cas 805 1923 A I R G41 (M ), it was argued 
that Sections 30 and 37 now 63 and 51, confer a limited jurisdiction 
upon the Insolrency Courts and that to holj that the Court possesses 
the power to set aside a deed of inortgage esecuted by the insolrent 
four years previous to the date of adjudication vrill be inconsistent 
with tho assumption involved in the said sections It was lield that 
“ these two sections enact special rules of substantive law to be 
followed bv the Courts in the exercise of insolvency jurisdiction The 
tan enunciated in the said sections is not a part of the general law, 
and IS to be applied oiilv in rases ahiHi come up before the tribunals 
exercising poners conferred b% the Insolvency Act V comparison of 
the terms of Sec 53 T P Act with the terms of See 30, now 53 of 
the Insolvency Act will make the point clear A settlement made by 
a p.'rson whose solvencv is besond question, but who, owing to un» 
foreseen circumstances, becomes an insolvent within the date of the 
settlement, cannot be set aside under the general rule, vis , See 63 
of tho T P Act, but can be annulled under this section 53 of the Pro* 
Tuicial Insolvencv \ct Sections 53 & 61 of the Insolvency Act 

don’t realiv deal with the jurisdiction of the Insolvency Courts but 
rather lay down rules of evidence A\here a Court on being satisfied 
on enqnir> as to tlie truth of a creditor’s petition that a debtor bad 
committed an act of insoKencr in that he alienated his properties 
with intent to defeat his creditors, not onh adjudicated the debtor 
an insolvent but also annulled the alienation hv the same order before 
appointing a Receiver, held, that the order of annulling the alienation 
was illegal, that it was for the Receiver to applr for such an order, 
ind that until the Receiver refuses to do so no one else has the right 
to applr HemTfj) r/i«mpnf<»f r llamlt$hrn 2lam (1916) 2 Pat L J. 
101, followed 111 Ajipi PeJdi r Appt Ilrdih, 45 Mad 189 

Delegation of Jurisdiction, — It is clearlv undesirable that, where a 
matter has to be decided on trial, the Court sbould not hold the trial 
lUclf and retain ^he advantage of seeing the witnesses give evidence- 
following the course of the proceedings, and it is further undesirable 
that It should delegate its dutv to a person, such as the Official 
llerciver, who«e interest and dotv niav conflict in the conduct of the 
proceedings Rut at the same time, the principle laid down m Joinoh 
JIA I r Jlipifr thy 41 Mad 609, applies, ri: , that if bv the consent 
of parties the cnqnirs i-. hchl hv the Officisl Receiver t1 eir consent w 
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sufficient to validate tlie protedure employed IxTishna Iyer v Offictal 
JttcencT, £nchu o'fiohj, 1925 A I K (Mad) 381 

PresutDption — IMierever a voluntary transfer or prefercBce ot a 
creditor on the one hand, and adjudication of a transferor or the 
debtor on the other hand, are brought into contiguity, the law peremp 
tonly requires a certain inference to lie made, enquiry is altogether 
excluded, and the inference will not be allowed to be displaced by any 
contrary proof however strong The Insolvency Courts shall presume 
that the transfer was made or preference shown b> the insolvent witii 
the intent to defeat bis creditors Tbe presumption to be made u 
absolute or irrebuttable liKe the presumption contained in Sec 112 
of the hvidence Act Per I enialosuhlio Jiao J in Vronadvla St> 
raniuhi t Ponalaxtra 4c» M L J 105 1923 M V, N 306 Under 
bee 53 everj transaction which an msohent enters into withm 
two years preuous to his iiisolveiicj is treated as pnma Jane m 
solid and the burden is ou the insolvent or the alienee to show that the 
transaction impeacbed is a valid and a bona fide one Offietal lUetiver, 
Tanjortv Itdappa 1/i dolior, 47 51 L J 431 1P24 51 H N 506 

1924 A I R (5( ) 86j 

Cohditleas let annulment — The provisions applicable to the case of 
a transfer by an insolvent in favour of a person other than a creditor 
are contained in See 53 /suar Das v Ladha Dam, 62 Ind Cas 924 
In order that a transfer ma) be annulled under the provisions of this 
section the following conditious are required to be fulfilled (1) that 
the transfer is not made before and m consideration of marriage, (2> 
that the transfer i» not made to a purchaser or incuiabraiicer in good 
faith and for valuable consideration, (3) that the tran'^feror has been 
adjudged insolvent nithm 2 years from the date of the transfer 

Transfers made before and in consideration of marriage are pro 
lected Rut where there is evidence of an intent in the minds of 
both the parties to the marriage to defeat and delay creditors and 
to make the celebration of marriage part of a scheme to protect pro 
perty against the rights of creditors, the transfer will be void 
Ddmrr v ITnnter, 1869, L R 8 Cq 46 But it will be otherwise if 
the wife be innocent ot the fraud Jfe CranfOid, 1887, 6 C!i D 20 
An antenuptial settlement cannot he set aside unless it can he shown 
that not onlv was fraud intended bv the husband when he executed 
the settlement but aNo that the circumstances are such that the court 
IS justified in coming to the conclusion that biishand and wife ore 
jointly parties to the fraud Du *ny v f’oli.rrl, I"? C W N 290 n 
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Gift to Wife. — V liiisband transferred lii» sLare in liis faroi]> dwel- 
ling liou^e to his wife without consideration and the husband was 
adjudicated within 3 months from the date of the transfer The wifo 
transferred the property Held, that even assuming that the trans 
ferce had purchased the propertr for raluahle consideration and with 
out notice of the adjudication of tlic insotrent the transfer to the 
purchaser hs the wife subsequent to adjudication nus suid ns tlie trans 
fer bv the husband to the wife prior to the insolvenc> was found to be 
fictitious and tei <ifu lAil.hti rtjt t Ilai Kts’on .*0 C U N 55-1 1 

wife IS entitled to establish her title to the propertj transferred for 
valuable consideration to her bs her husband more tbiin a sear before he 
was adjudu ited insolvent Transfers of this kind it thc> don t fall 
under ‘Sec o3 of the T 1 \tt would in the ubsence ot anj provision to 
the contrary be valid transfers ilanappa Pillat o llaman Chetttar, 
42 Mad 322 10 M L W 59 o2 Ind Cas o\9 where a deed of 
gift of jinnioreable properfv »n farour of wife waj secretly executed 
at a time when the failure of the firm of which the donor (husband) 
was A partner was in sight if not actually immiiient and the matter 
was kept secret till the firm lied been deelarcd insolvent and the lady 
never obtained possession of the properties and no convincing expla 
nation was attempted to justify the transaction held that the 
title did not pass from tie donor to the donee Oj^rial Isti^nee v 
Dtija s onden 30 C I J 423 

\ transter bv an insolvent of n portion of 1 is property witLiii 
2 vears prior to his insolvencv to his wife, nut being a transfer made 
before and in consideration of marriage or made in favour of a pur 
chaser or incumbrancer in good faith and for valuable consideration 
IS void as against the Receiver and the property comprised in the 
transfer is liable to be distriliited among the general body of credi 
tors, 111 III >uf/i r Ilirai Mohtnt 28 C L J 536 49 Ind Cas 87 

Good faith — \ purchase for value not made in good faith, i e , 
where the purchaser is privr to the intention to defevt creditors is 
void under tie llankruptiv \et J»r l/orfdrrfr, 1881 2" Ch D S3 
There is a suspicion of fraud where an insolvent executes a deed of 
Rift onlv four davs liefore filing Ins appl cation for adjudication 
whatever the declaration in the deed of gift mar be JIutatni r 
Vi/Aor. Pnof /M.ir Vfh 74 Ind Cas 802 ‘ \\ I ere a mortgage bv 

an insolvent made in favour of a creditor for a siilpstantial cash con 
sideration conlemporaneons with the mortgage is impevcl ed under 



218 PROVINCIAL INSOLVENCY ACT, 1920. [Sec. 53» 

SIC JO the reil test of the bona fidea w as foJIous DiJ the lender 
intend tJiut the ou^alKc should enable Jus debtor to carri on hts 
Luaiiiess and had he a reasonable ground for believing that it noulJ. 
ciiablo Jura to do so’' It that was the intention of the mortgagee the 
transaction is iinirapeachable But if the mortgagee knew that the 
mortgagor would not be enabled to carrj on his business, if the mort- 
gage was merely a device for defeating creditors> the transaction was 
not bona fide, ' t t Campbell iL Co t ^ilhonial Vicarladaa, 9 S 
L R Go ^Miere an insolvent evecute* a sale deed in favour of h'» 
relation in order to defraud liis creditors and retains possession of hi' 
property sold, an intent to defraud creditors, should be imputed to 
the vendeea aho A sale made with intent to defraud creditors h 
wholly void even when there has lie^n a part pavment of the con- 
sideration I'lduniapta i Ifffit'ul Veeen er, Trirliniopohi 2-5 Ind Cis 
‘)IS \Mieie an insolvent transfers proiiertv and the qiiestton i« 
vihe*her in so doing he acted m tiood fmlh the fact that there ha« 
been valuable consideration for the transfer adequate to the orcasiou, 
would negative the iiiferenee that there was absence of good fmth 
inspite of the fact tlut the transfer ncs in favour of n relation J 
1/ /Kdn V Ofji nd J(f$„,<d 24 C V ^ 418 The 

more fact that a purchase of propertv irhich has the effect of de» 
frauUing or dclaving the vendors creditors was for good considera 
tion » not enough to protect the purchaser It must also be shown 
that he acted in oo>d fatfh But the mere fact of the indebtedness 
of the vendor or knowledge on the part of the purchaser that the sale 
imr defeat or clclav cieditors is not sufficient to negative the b”"" 
fidpi at the purchaser If toerc was good consideration and the 
intention to part with tne whole interest is proved mid rf »v rnf ^foim 
Hiaf the fian»/rr wot o mere eloak fai reloimng « hfnefif fo ff* 
render if it rnhd raoinTt fhr rrediftir But if the object of the 
transferor is to vhfeat or delav Ins creel tors and that object is known 
to tho transferee and he aids and assists in its execution then the- 
transfer is not in good f nth, Kamini Komar i TJtmId, 21 C V ^ 
769 Within 3 month# prior to the presentatiin of a petition in 'O- 
solvencv the insolvent iiominallv sell a propertv in favour of a person 
with the direction to diseharge » mortcace of the pronertv The nd- 
jiidieetion wbirh foil wed was aniilled liv the Pistriet Court on n rom- 
posilion tMTl was restored on npneal Pemliog the appeal n near re- 
lation of the insolvent, who was aware of tlie proceedings piir- 
fhftsed tlic propert" from the original sendee and pnid up the inort- 
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gasu.*. llrld, that til's purtliax: not made in good faitb and for 

taluable i-uioidcraticii and i\m» tuidabo under see 5J. ^olluri 
» «M»ofoiain«(i t 0/^rlll^ J^remer, 18 L. CIO 192J M. . NV 
THO. Tblnd. Cas Hm IQ»1 A 1 R (M), 3CS, 

Good Faith — on whote part? Is it the good fattli of the transferor 
or the trunsferoe that is required to be eatabiislicd in order to protect 
a triiisaition ns hoi'x under this section'’ There is no reason for 
holding that tlie nnrds ‘ iii good faith niid tor saluable consideration ’ 
quiilifj tiie aord ‘ made ’ and not the nords ‘ a purchaser or intiim- 
braiK-er ’ liutli under the knghsh Lan and tlie Indian Dan transac- 
tions can ho upheld hj aiij person making title in good faith, i e , 
mtlioui cotm or nitlmit the i>ovier of obtuiimig kminledge ot unv 
fraud or fruudiileiit intention on the part of the bankrupt, r 

(lb7o) ). 11 " H I la-rd Ilathcriev observed, “ I think, 

the legislature intended to sa\ that il son, the debtor, for the purpose 
of csadiiig the operitum the Dunkruptes Dau and in order to give 
Iriiudulent preference, nuke this pajiiient or discharge, it shall be 
nholls done anas «ith e.r*e|# m «««fs vkfre the j'fMOJi you hatv 
ftiTinned M iiiuinnitt of yout inlfniion to finour him ” 111 

(iii/iiil r fSiiiik of 10 Mnd dll7, it has been held ikut mere 

fni iiliileut intent of ttr teilor iiiHnot aioul the lietd if the piirihusei 
«r»if fire /iimi Ihut futud Cf In U< Joknsou (>o!drr i (>ilhii<i, 
L U iO Ch 1) d'*0, ytoliM 1 f'fiiin^cKfViroiidiia, 13 Bom 434 
\\licre sates are etfected between persons who are rr/dtrd to each 
«tl er in order to defraud creditors., »t neeessnrils follows that the 
sendee iin loss tlian the Vendor nos actuated b\ motiie to defraud 
creditor and that renders the sale nlioUs sold, Chii/iinihiinim CVirffiur 
t .s.inii .») Aliid b 

Valuable Consideration —On the aiithontj' of Aharf-iiz-jCmnaii v. 
.Sir rieiiiy .Shnii/oii, 70 hid Cas 2>.l 2.> O C. 291 1933 A. I. 11 

fO> bU, 111 which it was held that the trustees were not traDsforees 
for c-onsidcratiun, it was argued in CkourfAMry Ah(ir/‘iiZ‘/Caman r 
Jfej'iiti/ t otniiinfiiriiri, i’lmkrtflli, 79 Ind Cas 8^.8, that the deed 
ot truss executed be the in'olvent viitUin two years from the date of 
his adjudication wa« void The appellate Court in appeal held that 
‘ W, and sul>»eciuent section 5-5 which is inserted for the protec- 
tion of lonii fi/r transaitnns are both copicxl almost verbatim from 
til' English Bankrnptcc Wt It is therefore natural to assume that 
th'- irords ‘pii-il asfr’ and ‘encumbrancer in good faith* rrhieh 
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taken direit frum tliat Ait lia\e the bdiiie iDeaiiini' as tht.; liare ]>i 
English Cuurts H lias hecti ruled m Hauie > IIti/ihrti;e 
Q B D 78i that purchaser m the Bankruptii \ct is used in the 
wider sense canintoiils gnen to the terra jii E ighsli Law and not in 
the nienantile sense ol a person wlig has hrouglit Rometlimg by con 
tract of purchase and sale It is the \ieu of the Madrai High Court 
in II ruling iited in Offmul itutnei hichnioinl i i Som'nnuilitinM 
Chettiar, J4 l«d tas 602 JO H L J llo, that the English inter- 
pretation of the word ‘punha^er applies also to the Indian law of 
insoheiics In that ruling it was held that the trustees can be re- 
garded as pun Lasers whereas m the English ruling referred to, a 
tatlier ins regarded us a purthasei Irom his son although in neither 
case was tliere aiu ciuestion of contract of sale Both rulings go on 
further to consider the (inestion of \aliiahle loiisidentiou In tbo 
Fngiisli ruling it is st ited that the tatlier lu gciod tuith to induct 
liu son what he euight tor hi» fawih, did enter into a dealing with his 
son and gave inluahle consideration In the ^ladras case it was held 
that *'a reapansibiliti taken hr a person to whom properties nre 
transferred iii consideration of his taking onerous work seems to fall 
within the expression valuitble consideration 

Seeps ot section — \ proceeding under sec JG of the Act is tiot in 
the nature of a suit It is oiili an incidental proceeding in the course 
of u more oomprehensiie one for adjudging o person in«olvent, Znlji 
.sa/iny i li.di/1 f,oiii, 13 C A\ N 23J IJ C L J, -132 Vhen a 
Receiver seeks to set aside a translei he should file a written state- 
ment (similar to plaint in ordinarr suits) setting lortli the grounds on 
■wlurh the transfer is challenged, the trinsferec should put in a 
srritten reply and tlie proceedings sliould continue lerr much ns m a 
suit Such matter should not and could not he disposed of m a 
siimman wa\, rininnii TaiU i T iiet man .Sonoi, “JD Vll SGI "Sec JIG 
Is wider in scope than sec 53 of the T P Vet I iider sec 3G it is 
not iiecessarr to prose or show that the transfer was made with intent 
to defeat or delav creditors \11 that i« neressarr to show is that 
the transfer i« made within 2 sears of the adjudication of insolvencs 
unless It IS a transfer made Ijcfore and m considerntion of marriage, ' 
1/ii/in«iint/d nohihuVa i 2Iustaq Hossoin, 3G Vll 93 See also Dronn- 
xluin f!rnomulii i rono/oiim 45 Af I, J 103, lupifl "It M not 
competent for the Court to send the case to a miinsiff for an enquirv," 
T”/icndifi r Urinilnhon, 11 Ind Cas IpS Tn proceedings under see 
•GO flic Court is hotiTid tn take OTidence and CBiiiint relv on statements 
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made before tbc l{ecei\er, f Aind r C Aumur, Jo Ind Cas DOO 
/Ibdut A:io t A/ii>t»/c, 41 Inti Cas 411 Mhere a receiver reported 
to tlie DiNtrict Jiidiie that a certain inortcafre made b> an insohent 
was liable to be >.et aside, the Judge cannot refer to a ^Imisiff for 
report nbether tlie intirtc»,ic was bona fidt but must decide it liimself, 
Jagonnath r IxJfhiiniidtu 12 V L J 889 

Who can make the applieatlon — * Mtien an utf t/ifrrim- Rcccner has 
been appointed in iiisiilteim jiroceetlings, the Receiver appointed 
after adjuditatioii dots not stand in the shoes of the interim Receiver 
He stands on a vert niiicli hi»ber footing The propcrtc of the 
judgmeiitHlebtur tests in linn he holds it for the lienefit of the whole 
bodj of creditors, uul he has spetial rights and special duties imposed 
upon him In statute -tmongst the rights conferred upon him i« the 
right to make an application under Sec ^6 non ‘Sec 5-1 and this 
statutory right wLuh has lieen conferred upon him cannot be taken 
away bv an order in a proceeding to *hich he was not a partv \n 
order as to the saliditv of a transaction to uhich the debtor and the 
creditors Mere alone impleaded as parlies while the debtor a estate was 
in the ciistnds of the od inferin* Receiver does not operate as ret 
judifnta ns against the Receiver appointed after adjudication and 
docs not debar him from making an application under sec 10 Pom. 
#fim<i VfliKfrr t Fhirn Parthad, 58 Ind Cas 7M The proper per« 
son to mal e an application under tins section for avoidance of the 
transfer is the Receiver in whom the iinohent s propertx has vested 
But when the application wa« made and prosecuted in the I<o\ier Court 
hr the creditors the Receiver not having licen joined as a partv and 
the order proposed to lie made did not in anv wav affect the position 
of the Receiver the appeal was heard and disposed of in the Receiver’s 
absence Lnht i Afdul Cant ll C T\ N 25.1 12 C I< J 

452 In a list of debts filed hv an insolvent one R was fbown as a 
mortgagee of certain properives K who was one of the creditors 
challenged the mortgage Tlie Judge reierted his application and 
referrecl him to Civil Court Held flie Judge was lusimd to enquire 
into the valulitv of the mortgage in insolvrncv proceedings Khutnli 
ITam r /rdi formof Jr Iff 2t2 28 fnd Cas 

Tt was for the Receiver to take action under sec 5.1 and not for 
tlie Court to do so on a petition for adjiidication hr a creditor 
doiii TJr.M, r rhSnnn Ippi lifddt, 41 M T. J 500 1 f)oj ^ •s- 

810 11 T. W nn Tlie proper person tn move in the natter of 
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this has beeu done, tho uuu» is shifted on to the transferee to e&tablisU 
the bofiu fides of the transjction nhich he seeks to maintain Bnnidat 
Affarical i Bangnlal 1923 A I H 97 (Nag), 6^>i>o7 2'ao r 

Uiralal, 83 I C 216 1925, 1 I R (N > 225 

Issues to be Proied — Luder bee 53 eserj transaction which an 
insolvent enters iflto mthiii 2 'ears prcnoiis to his iiisoheiic' i» 
treated as jrti n /«ci« tnsalid and the burden is on the insolvent or 
the alienee to slow that the transaction iiiipenched is i valid and a 
bona fide cine JJolh //ooj Jutth uml raluithlt coiisidtiution hare to 
be jifCiieJ Tbe circumstsiKe^ under wui''!i tbe deed came to lie ex- 
ecuted the covenants made therein, tho conduct of the parties both 
at tie time and subseciueully have all to be taken into consideration 
It is nut necessarv tiiat a man should actiiallr be indebted at the 
time he eaters into u lotuntarv settlement to mahe it fraudulent >f 
be does it witb a new to his being mdebteJ at a future time it is 
cqiialli fraudulent and ought to be set aside \ man con commit 
what niav be called cotupendioaslv “anticipatorr fraud and effect 
the transfer of Ins properties with a Tien to get into debts and pra- 
Tent the creditors getting at h» propertv If tbe transfer was 
reallv intended to lie carried out and was made bona fide for saving 
tbe insohent from incurring debts a id ruimng himself, the transfer 
would not be interfered with, hut »f cirenmstantes show that the 
transferor was actusllr screening Ins properties from the reach of hw 
future creditors the transfer would l>e a fraudulent one 0^ir'«‘f 
ceivrr, Tonjore i Wdappa Ifiidn'tiir 47 M L J 431, 192-4 51 ^ 

N 506, 82 Ind Cas 450 J921 K 1 It (Mad) 86t> 

Adjudged nlthin two years — “FLe section should be read with 
Sec 16 (6) now 23 (7) of the tet and au order of adjudicition relates 
back to and tales effect fiom the date of the presentation of the 
petition for tbe piirpo e of making the propertv of tbe m-solvent 
liable to the creditors and w transfer made within 2 Tears from the 
date of the petifion comes within tbe proiisions of Sec 36” Palhal 
CJicndra Puilaif i Siidfiiwcfia Aoffc Bose, 46 Cal 24 C f« 

172 62 Ind Cas 747, T T fianJara Narwirt t dfoffMi 10 Ind Cas 
283 1918 M 5V . N* 487 24 M E T 140 35 -Nr L J, 206. Bt 
tbe enactment of Sec f lu the present \ct \ of 1920 the In'olvencT 
Court IS not merelr confined to the consideration of onv transaction 
within two sears as provided in **ec 53, hut to any transaction whe- 
ther before or witliin two Tears from the date of adjudication which 
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Las tLc ctfect of putting the propert}* Ve'iatnt and not available to 
creditors Aoc/m 1/aAom«f Tharat/on t &anl uralinya Mudaliar, 4l> 
M L J 219 62 Ind Cas -lOo Sec also IShigunnl v Muntin Khan, 
8 Ind Cas 1115 C A L R 146 Slfonath ^in / i Munshiram, 42 
All 413 18 A L J 449 

The Tien expressed in the rases cited above Las been dissented 
from in Ghvlam Mvhainmad r Ponna Kant 72 Ind Cas 433 in which 
It has been held that Sec 16 (6) non 28 (7) does not govern Sec 
3G non 63, ind therefore a transfer effected more than two years 
before the order of adjudication but within lao rears of the date of 
the presentation of the petition cannot be annulled under this sec* 
tion, following Jolhan ‘iing i Depufi/ fowninjioner o/ rynhaii 23 
Ind Cas 924 “The fneaning of a statute is not to le mterpretel 
with reference to what its framers intended to do but with reference 
to the languag** which ther did in fact eniplos “ 

Transfera more than twe years old — Under the old Provincial Insol- 
venev Act, III of 1907, a Receirer cou*d not question a transaction 
under See 36 now 53, which was several ^et^s old His proper re* 
medr was to institute a suit under Fiec 63 of the T P Act A 
judgment declining to adjudicate upon siuh a matter could not ope- 
rate as vri ]u<lieata Cnurtt v Aoirob Mo} nmntid, 64 Tnd Cas 62T 
But under the present Act an Insolvency Court has to administer 
tlie law under it' own procedure and to decide questions arising in 
insolvem y which ere uvered bj the special pronsions of the Insolvency 
Act— where for example a trustee is given a higher title than tho 
original debtor But the Insolvencv Court also lias to apjilv and *<t 
decide all questions of general law including siirh questions as aro 
raised hr Sec 63 T P Art In a case where it was alleged that the 
insolvent had sold his property before the insolrency merely with 
intent to defraud and delay his creditors there nuj^t to lie a full 
enquiry between the Receiver and the creditor on the one hand and 
the debtor and his famils on the other a* to the brno of the 

transaction and m the main the provisions of the CPC are ap- 
plicable to suc’v cnqnirv and there ought to l>e sworn testimony and 
the same care used with reganl to documents and the admission and 
rejectlAn of documentary evidence as in a suit A derision nn a 
question whether an insolvent ihrt* years liefore sold his property 
merely with intent to defraud and delay Ins creditors, is a decision 
on a 'iiestion of title within the meanir,. of Rev 4 of the Tnsolrenry 
15 
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Act and is appealable under Sec lO (2) bhil n Prasad v Uaft2 
Aziz All, 19 A L J 8Ci 63 Ind Cas 601 

Voidable — "Ihat which is void can be treated as non-existent and 
of no binding force and effect, but that which is merely voidable is 
valid and b nding until it is declared to be invalid by a competent 
tribunal,’ Jangi Lai i LaiUlu Itam, 1919 Pat (F B) 103 “The 
transfer failing under sec 36, now oj, remains valid unless and until 
set aside at the instance o* the Receiver The word ‘void’ means 
voidable ’ Altrajipa i Rumor Cheftter, 42 Mad 322 10 31 L 

59 62 Ind Cas ol9 \ transfer of propertv falling under Sec 6.1 
of the T P Act remains valid unless and until set aside at tlie in 
stance of the official Receiver, "ikarfuz 7aman v Sir Henry Shn'!/ 
on TO Ind Cas 75.3 1923 \ I R 80 (Oudli) 

Notice — “3\liere a question arises whether a transfer should or 
should not bo annulled under this section it is requisite that tie 
transferee should ha%e proper notice that proceedings were con 
tcmplated under tl is section and a proper opportunity to put Ins 
ctse before the Court JiijuliMtdn i ^ ones ( /m dui, 44 Ind Cis 
The only proper course 0|>en to the Court is to issue notice upon tl* 
tcatisfecee to shoo cause uhy the transfer should not be set aside 
Vpendra i BitnJalon 44 Ind Cas 168 

EfTeet o! annulment by Court — Bhere a transfer is annulled bs the 
Court the property reverts to the transferor and his property becomes 
vested in the Receiver and available for distribution to the creditors 
generally, In He harnham 1893, 2 Cli 1) 800 If a person lu wliO'S 
favour a sale executed b' in iiisolveiit pars off a mortgage on t! ’ 
transferred propertv he is entitled to he entered ns a scheduled 
creditor to the exttnt of the amount paid by him even though tie 
sale IS sot aside bv the Insolvciicv Court under See 53 as fraudulent 
and void os against the Receiver Itam Vraand v SefA Tniloian 
82 Ind Cas 488 1923 \ I R (Vag ) 73 

Limitation for Applications under this Section — The period of Itniita 
tion proscribed by trt I8I of Seb I to tfe Limitation Act n eon 
fined to applicitions under the CPC, and does not applv to on 
application under Sec 96 noiv 59 of the Provincial Insolrem' Vt 
made bv the Oflicial Receiver 'No period of limitation is pftscrilx'l 
for such an application wlncli mav be made nt anv time diinrz the 
pendenev of the insohenov proceeilinKS Piimryi/o ^olaonn r I cn 
lafarnm \aiclfi‘ r>0 Tnd Cas 721 Mlictlier the Court cl oosps lo 
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take action under this section or is mored bj the Receirer or by a 
creditor, it is not bound bj nnj period of limitation, and \rt 181 
Sell I of tho Limitation tet has no application to such a proceeding 
Fella ilnm<iiiriimtar t ^iihnimiiiiia lyef, 'd Ind Cas 413 I9Jj \ 1 H 
\ I n (Lah ) 331, Di.ijfti SinyA t Aiin^ lal 75 Ind Cas g«o 1924 
AIR (Lali ) 553, Uemtoi t uttnpalal t haml rtshna Ham, (1917) 2 
P L J 101 

Appeal — Vn appeal lies against an order niinulting a voluntary 
transfer, under Sec 75 (2) Schedule I in/io 


64. [37] (1) E\ei 7 hansfei of propeity, every 
Avo.d..™ of pro. payment made, eveiy obliga- 

ference m certain tlOD IDCUlied, and eVCiy JUdl 

cial proceeding taken oi suffer 
ed by any poison unable to paj his debts as they 
become due fiom his own money in favour of any 
cieditor, with a \iew of giving tliat cieditoi a pre* 
foience ovei the othei creditois, shall, if such pei- 
son IS adjudged insolvent on a petition presented 
within thiee months aflci the date thoieof, bo 
deemed fiaudulcnt and void as against the le- 
ceiver, and shall be annulled by tho Couit 

(2) This section shall not affect the rights of 
nny peison \%ho in good faith and for valualne con- 
sideration has acquued a title thiough oi under a 
cioditoi of the insolvent. 

NOTtS 

Rcilerr — This is section 37 of Act HI of 1007, acd is bused upon 
See 43 of tie Rankruptes Act, 18S3 Tie object of the bankruptcy 
Isn Icing tic o-iiial division of the binkriij t s estate amongst Its 
creditors t* e lankruitov Isn contains nn cnactmen* bs nhich pis 
meiits or triiisfers of prorcrls unde b> the htinkrujit vith the vien 
•of giving a preference to one particular creditor over the general body 
mil be set n«iJo nnJ the moner or properts will be broiigl t into tl a 
bankrnpt’s estate 

Ob/ert ef tie «-tiea— Tie object ot ^cc 3' non- ‘t- 7-1 is to 

protn t the interest of tic ul ole bodv of creditors oser " ' nn unJne 
rrefereneo las 1 een given in fivour of other creditor TI “ s’lre 
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Act and is appealable under See 75 (J) Shikri I'rasad v Uafi’ 
Aziz Ah. 19 A L J 862 63 Ind Cas 601 

Voidable “That nhich is void can be treated as non-esistent and 
of no binding force And effect, but that which is merely voidable is 
valid and b nding until it is declared to be invalid by a competent 
tribunal, Jangt Lai i LadJa 1919 Pat (F B ) lOo “ Ibe 

transfer falling under set 36 now o3, remains valid unless and until 
set aside at the instance o* the Receiver The word ‘void’ means 
voidable ’ Vtuippa i Itamnn Ihtftifr, 42 tlad 322 10 M L V> 

59 62 Ind Cas olO \ transfer of properts falling under Sec 63 
of tile T P Act remains valid unless and until set aside at the lo 
stance of the official Receiver, Shat/uz 7aman. v Sir Henry Stany 
on 70 Tnd Cos 751 1923 A I R 80 (Oudh) 

Notice— “1\ here a ijnestion arise, whether a transfer should or 
should not bo annulled under this section it is requisite that t!ie 
transferee should ha^e proper notice that proceedings were con 
templated under this section and a proper opportunitr to put Iiis 
case before tlie Court fiijaliada i f.nnes { Ani-dio, 4l Ind Cas lb** 

‘ The only proper course open to the Court is to issue notice upon tie 
transferee to show cause why the transfer should not be set aside 
I7penrf;a u linndahon 41 Ind Cas 188 

Effect of annulment by Court— B here a transfer is annulled bs the 
Court the propertj reverts to the transferor and lus propertj becomes 
vested in the Receiver and available for distribution to the creditors 
gcnerallj, In Ue larnlam 1895, 2 Ch D 800 If a person in wbo'O 
favour a sale executed he an InsoUent, pavu off a mortgage on the 
transferred properti he i, -ntjtled to be entered as n scheduled 
creditor to the evtent of the amount paid bv him even tbough tie 
sale IS set aside bv the Insoheiicv Court under Sec 53 as fraudulent 
and void as agsinst the Receiver !?«,« Praiad v SefA Jndonn 
82 Ind Cas 488 ]92> \ I R (Xag ) 73 

Limitation for Appllestions under this Section — The period of linnta 
tion prescribed by \rt 181 of fich I to the Limitation Act h eon 
fined to applications under the C P C . and docs not npplv to an 
application under Sec 36 now 51 of the Provincial Iniolvemi 'et 
made hr the Official Receiver No period of limitation is pfescrdicl 
for such an application which mas be made at any tune during B*’ 
penlencv of the iiisohencv proceedinjri Vumnjun ^ohomi r i m 
Inhrnnx \nuler fif) Tnrt Cas 121 Whether the Court cl ooscs It* 
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take action under tins section or is moved bj tbo Receiver or by ft 
creditor, it is not bound by any period of limitation, and \rt 1*^1 
Scb 1 ot the Linutntian Vet has no upphcation to suvb a proreediu„ 
Peffu 7/<im<isin(mi(ir c S»bniin«»iii Iyer, 79 Ind Cas 44J lOJo \ 1 R 
V I R (1 nh ) 3dl Durtat Singh % Kuui lal 75 Ind C is 19d4 
A 1 R VLab ) 553, ilen'TOi tVowjwilol t I* imf riikiia Ram (,1917) 2 
P L J 101 

Appeal — Vn appeal lies nRainst ac order niinullin,; t voluntary 
transfer, under See 73 <2) schedule 1 tii/m 


64. [37] (1) Eveiy tiansfei of propel ty, every 
\,o.d„c« of pro pa.'mcnt made, eveiy obliga- 
ference in certain tion incuiieo. and evciy judi- 
cial pioceedin" taken oi suffer- 
ed by any peison unable to pay nis debts as they 
become due fiom his own monev m favour of any 
creditor, with a a lew of giving that creditoi a pre- 
ference o\6i tlie othei crcditois, shall, if such per- 
son IS adjudged insolvent on a petition presented 
within thice month* aftci the date thcioof, be 
deemed fiaudulcnt and void ns against the re- 
ceiAcr, and shall bo annulled by the Couit 

(2) This section shall not affect the rights of 
■any poison, who in good faith and for valuable con- 
•sideration has acquiicd a title Ihiough oi under a 
cioditoi of the insolvent 

NOTFS 

RevUw — TliH IS section 37 of Act III of 190~, aud ii based upon 
See •IS of fbe Bankruplcj Act, 1SS3 Tb« object of the 1 onkruptcy 
li\> being the ciual division of the binkriipt s estate amongst liis 
creditors, t' c bankriiptrs Ivh contains an cnnctn'en* b\ ninth pnv 
inents or tni sfers of j roperts made bs the bankrupt vitli tie view 
■of B'Ting n prcfirencc to one particular creditor over the general body 
mil bo set nside anl the roonev or properts mil be broiitbt into tie 
bankrnpt’a estate 

Object ef tie wtica — Tie object of ^ee *17, now jt-' 51 k to 
protect the interest of tl c nhote bodr of creditor* over a ' nn i ^dll^• 
preference las leen given in favour ofotler creditor Tie s-ne 
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Act and IS appealable under Bcc 7o (2) hhif rt ProJod v. liofii 
Azi2 Ah. 19 A li J 8b2 63 Ind Ca? 801, 

Voidable — .“That winch is void can be treated as non-cxutent and 
of no binding forte and effect, but that which is inereli voidable is 
valid and b nding until it is declared to bo invalid by a competent 
tribunal,’ Jangi Lai r loadu liatn, 1919 Pat. (F. B ) 10-5 “ Ibe 

transfer falling under sec 36, now 53, remains valid unless and until 
set aside at the motniice o* the Receiver The srord ‘vend’ means 
voidable ” l/irap/o i Ifamuii tftetfirr, 42 Mad 322 10 M 1^ 

59 52 Ind Cas ol9 A transfer of property falling under Sec W 
of the T P Act remains valid unless and until set aside at the in 
stance of the o/BciaJ Jleceirer, Shatfuz-Taman v Str Jitnry Sla"!/ 
on 70 Ind Cas 751 1923 A I R 80 (Oudh) 

Notice — “Where a question arises whether a transfer should or 
should not be anaulled under this section it is requisite that the 
transferer should lia\e proper notice that proeeedincs were io»i 
templated under this vcct on and a proper opportunity to put his 
ctse before the Court feyiif/xicfu t i.one? 44 Tnd C« lb'’ 

‘ The only proper fonrsc open to the Court is to issue notice upon tl® 
transferee to bliow cause why the transfer should not be *et aside 
Vpe/ftiia i Ljitndahon, 44 Ind Cas 168 


ERect of annulment by Court — M here a transfer is annulled by the 
Court the propert) reierts to the transferor and his property becomes 
vested in the Receiver anti available for distribution to the creditors 
generally, In He Ian, ham 1805, 2 Cli R 800 If a person m who^e 
favour a sale evecutetf b' an insolvent, pavs off a mortROge 
transferred properti he n. ■'utitled to be entered as a scheduled 
creditor to the extent of the amount paid bv him even though the 
sale is set aside bs the Xnsolvcnev Court under Sec 53 as fraudulent 
and void as against the Receiver Ham PrainrI v Stlh Jadaran, 
82 Ind Cds 488 192 > t 1 R (Nag ) 73 

Lfmitaffon for Applications under this Section — The period of limits 
tion prescribed bv Art 181 of Sch I to the Limitation Act *'* 
fined to nppUcntions under tlie CPC, and does not npph to ft 
application under Sec 36 now S3 of the Provincial Tn<olven'' 1'' 
Tna'de bv the Official Receiver No period of limitation is pftscril><’‘ 
for Such an application svlneh mss be made at any time during 
pendenev of the insolienev proceedings Piiraii/i/n '^ohtfjan r 1 
Inlnram Anir/rr CO Tnd Cjs 15J Wmtiicr the Court cliO'>‘e“ t" 
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take action under this section or is moved bj the Receiver or by a 
creditor, it is not bound bj any period of limitation, and Vrt ISl 
Scb X ot the Limitation let lias no application to such a proceeding 
Petfa Rnmiijinimifir 0 /j/er, 79 Xiid Cas 44 X 19Jo V I It 

1 I II (Lnh ) 3J1 Durjai SiHjh V Kutif hil 73 Ind C is ^ ’j 1924 
AIR (Lali ) 653 Jltmia/ t uiin/afnf i 1 <in I nihtia Uam, (1917) 2 
P L J 101 

Appeal — 4n appe-l lies AgaiRst ar order annulling a voluntary 
transfer, under Sec "o i2) Schednle I in/»<i 

54. [37] (1) E\eiy tiansfei of iiropeity, every 
A™a..ce o! p,e- pajitient made, eveiy obUga- 
ference in certain llOn inCUllcd, and CVeiy judl 

cial proceeding taken oi suffer 
ed by any poison unable to pay his debts ns they 
become duo horn his own money in favour of any 
creditor, with a view of giving tlint creditoi a pre 
ferenco o\ei the othci creditois, shall, if such pei- 
son IS adjudged insohcnt on a petition presented 
within thice months after the date thcicof, be 
deemed fiaudulent and void ns against tho re 
CGiver, and shall bo annulled by Iho Couit 

(2) This section shall not affect the rights of 
nny peison who in good faith and for valuable con 
sideralion has acquiicd a title Ihiough oi under a 
creditoi of the insolvent 

^0T^3 

RcTicH — This IS .ectiun 37 of Act HI of ID07, and is based upon 
See 43 of tic Hankruptcv Act, 1SS3 Tie object of the bankruptcy 
Ivn being the eitiil division of the bankruj t s estate amongst lii« 
creditors, t' o linkruptcv contains an ennetmen' b\ which pav 
incuts or trnisfers of propertv iinde bv the bnnkrujt nth tie view 
«f giving a preference to one particular creditor over the general body 
will be set aside inj the nmnev or properts ml] be broi gl t into the 
bankrupt’s estate 

Obleet et the leHlaa— The object of See “t? twte see ^ vs to 
proteil the iiitirest of lie whole bodv of creditors over w' m an indne 
rrefereece 1 as 1 een given in favour of oiler creditor. T’ e v’lre 
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principle applies to n transartioii nliicli is nought to be impeaclied 
under Sec 231 of the Companies Act iki that a disposition of a com- 
pany s property cannot b imiieaclied on tJie ground of fraudnleul 
preference except on behalf of the general body of creditors There- 
fore u person who is nnt n creditor of n rompanr but is a debtor 
cannot impeach a transfer made bs the company on the ground of 
undue preference Pnm Si .»h,» i Jatjat Jlnm 2 Lah 102 59 Tnd 
Cas 977 

Judicial Proceeding — A decree obtained against the judgment 
debtor IS not binding against the Receirer in insolvency There i» 
always a possibility of its having been collusive lietween the parties 
when the judgment debtor has nothing in the world to bless himself 
with and does not care whether he has decrees for an unlimited 
amount against him or not V»r S/.o i liahim Jliu 1*)23 AIR’ 
(All) 

“Unable to pay debts as they become due ’ —“In determining the 
question whetl er a person is able or unable to pay Jus debts as thev 
become due from his onn mones the fact that he has money loeheJ 
up «hich at a later period mas be available for the payment of hi» 
debts IS immaterial Anpmdmv A«i/(os; 20 0 "U’ N 420 

“Preference “—The authorities such as ^fiorp r Tatlson, L R 
I 09 App Cas 419 show tliat the word ' preference ' imports and 
inrolves /reedflm of ,hoice. and that no transfer whiili is not Tolnntary 
in the sense that it is a free act of the insolvent is a preference which 
under the Act is to he deemed fraiidnlent and void as against the 
Official Assignee Ma,V„ p„„, , n/firioj Ass.gnee 27 C V K 
H The law provides that every conveyance or transfer made hy a 
clehtor of 1ms property every charge made bv him Ihereto every jiidi 
cia] proceeding affecting his property laken or suffered hv him is 
raudulent and void against the Receirer provided the following 4 
conditions are fulfilled -0) the debtor must at the date of the 
transaction he nnal.Te to par his debts (2) the transaction must be 
in favoitr of a creditor ( 1 ) the debtor must bare acted with the vi’w 
giving such a creditor a prrfence over his other creditors (41 
1 e debtor must le acljinlicafed insolvent witbin 3 months after the 
date of the transactions “ Anpenifra 1,'ath ^nhv a A^ufn^k r/oih Jf> 
f V ir 20 r W V 420 Kohnnth r A»>h,f^ 

prntnd 11 Tnd Cn« W IfoJnndct r TWomefos 10 L R 721 
1 J.uUnn IPOO \ O 419 
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Motive — ‘^Mlcther tijc debtor acted t\ith tlie iKii, ol {.iviiig the 
iiiorttugee u preiereuce uter otner creditors, u farticiilur traiisac 
tion tnaj’ be »ct aside as a fraudulent |>referciicc unl^ if it is proved 
tbat It uas carried out uith tbe suCirfuntmt d'ld dominu'it iieir of 
fiiviBg the creditor a preference over the other cieditors Ihis need 
not be the friniirj resitU aimed it, it is sitlbcieiit that it should 
be the object aimed at in bringing about the primarj result, 20 
C A\ 420 iupra, 2‘re/erente implies an act ol free will and there 
can be no jrf/fieiict uhere the ait is the lesult ut pressure \ ripen 
dranof/i r dsutnsA 19 C W N lo7 the dnmuinnt moti ve 

o f the debtor iii makin g the transfer was to save hims e lf Irom eap o 
sure or from a irimiiial prosetutiou, in such a case, as the law re 

gards oplj the motive of the debtor it cannot lie held that the trans- 

fer was voluntary or anmuii ted to a Ir auduleiit prefer ence The lead 
ing Case on the point is In lie Ifoldemtil, 19 Q B B 

295 Tlio general principles of lun regaidiiig transfers made in favour 
of o*ie creditor have been explained l>; Battigan C J in Lahhu Ilam 
V 1‘uian Chaiid 130 1' 11 1919, binrao binijh r Puniab yattonul 
2ianK J L L J 41 foUoued in Pnnm e /aiu{ r 1‘uran C/innd 1023 
Ain &j 2 (Lahore) In deciding * nhelher a particular transac. 
tioii WHS entered into toun fide or not it is iin error to Inbe each 
fact which militated against the bona fidt» uf the transaction seperat* 
«d from the rest of the facts and proceeding to demonstrate that it 
was quite i-onsisteiit with pood faith It is essentiallT necev«srv that 
the facts ahould be consiJcred in relation to each other and weighed 
as a whole," ArtA nhanthamdoi r Vma pintnri, 23 C W N 817 
I’ C III order to hold that a transfer bs a debtor in favour of a 
creditor constituted a fniudHlent prr/rrvnre within the meaning of 
Sec 54 the Court must t.e satisfied that the dominant or lubitantiol 
inotue of the debtor in iiiahing the transfer was to prefer the parti* 
lular ireditor and not to a«urp some particntir advantage for hiii’ 
self \ debtor approaches one of Ins creditor* for a fresh loan wIikIi 
be reqitircil for lusiiiess purposes Tlie creditor refused to adrance 
the loan unless bis previous loan was al-j> secured The debtoc tbew 
agrwl to grant bim a mortgage of certain propertv to secure tbe 
previous deU and tbe fre»b advance UrUl that tbe mortgage dil 
lilt constitute a fraudulent preference aithin the meaning of Pec M 
r<»di( Jhm V Pc'li ^ ordou, T> Ind Cat Ml V24 \ I. B (L) 
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principle applie'; to a trjasartion nliicli is sought to be impeached 
under fret 231 of tlie Companies Act so that a disposition of a com 
pany s property cannot h impeached on the ground of fraudulent 
preterence except on behalf of the general body of creditors There- 
fore, a person who is not n creditor of a company but is a debtor 
cannot inipeich a transfer made bs the company on the ground of 
undue preferente Pnm r fiioat Ham, 2 Lah 102 50 Ind 

Cas 977 

Judicial Proceeding — A decree obtained against the jutlgment 
debtor is not binding against the Recetser in insolyenoy There is 
always a possibility of its having been rolltisire lietween the parties 
when the judgment debtor has nothing in the world to bless him'elf 
with and does not esre whether he has decrees for an nnhmitf^ 
amount against him or not Vir A/,o r Pnlim Jliu 1923 A I IT 
33 (All) 

‘ Unable to pay debts as they become due “In determining the 
question whether a pervin is able or unable to pot hie debts as tbev 
become due from hi« own mones the fact that he has money locked 
up which at n later period m'is he available for tbe payment of hi* 
debts JS immaterial Arrpearfrny iniloth 29 C W N 420 

“Preference ' —The authorities such ns ^harp r JarUon L K 
1899 \pp Cas 410 show thst the word ‘ preference ’ imports and 
involres freftloni of dinue, and that no transfer which is not voluntary 
in the sense that it is a free act of (he insolvent is a preference wfuch 
nnder the tot is to he deemed rraiidiilent and void as against the 
Official Assignee l/orf/o -j-hr Offinal Aiuffncr, 27 C W 

611 The law provides that every conveyance or transfer made by » 
debtor of his property every charge made by himlhereto every ludi 
cial proceeding affecting his properts Uheii or suffered bv him '* 
fraudulent and void against tbe Receiyer provided the following 4 
conditions are fnlfillcd —(7) tbe debtor must at the date of the 
transaction be unable to par Ins delits f2) the transaction must be 
in favour of a creditor (1) the debtor must have acted with the vi’W 
of giving such a creditor a prefence over his other creditors (4) 
the debtor must he adjudicated insolvent within 3 months after the 
date of the transactions ” Anpenrfro Kath tlAoih !'> 

C IT N 157 asd also in 20 C W N 42fl Knhmfh r Amhi'-'r 
) proto./ 41 Tnd Cas a-V) Vnlntxln v 7,tr,rn,To^ 70 q I. R 12*1 
\ ^frtrp r JofJ non IPOO \ (T 475) 
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Motive. — ‘\\hctlier the debtor acted with tlie ii<'w ot il'u 

inoitfeutve u preiereiii-e over otiier creuitors, u rarticuur traiisac 
tion may be let aside as a fraudulent preference only if it is proved 
tbat It was carried out with the auhalautial utid domniunt ci^ic of 
giving t/ie creditor a preference over the other creditors This need 
not be the rnmarj result aimed it, it is siithcieiit tJiut it should 
be the object aimed at in bringing about the primarj result, ’ 20 
C N 420 iupro, 1‘ieftrtHce implies an act of free will and there 

can be no j refeieiKt wliere the act is the result ol pressiiie N ripen 
dranatli i iautosk, 19 C \V N 157 th e tlnnun ant moti ve 

o f the debtor in tiiaking t he transfer was to save himself from eap o. 
sure or from a criminal prosecution in such a case, as the law re 

gards onlj tiie motive of the debtor it cannot be lield that the traps- 

fer was voluntary or aii ioniited to u Ira uduleiit pr eference The lead- 
ih^aseon the' point w foylir In he (loUhinul, IB Q B D 

205 The general principles of law regardnu transfers made lu favour 
of me creditor have been explained by Rettigaii C J l« ZoAfru 2iam 
V Puian f7/iari<f 1-30 P il 1910, Lmroo binffh t Punjub ^''ationui 
Ifaflk, d L L J 44 followed in Vurtim t'/ond r f’uran. Clnr\d 1023 
A I II &*2 (Lahore) In deciding * whether a particular iransac* 
tioii wus entered into loiiu fide or not it is tin error to tnke eadi 
fact which militated acainst the Irona fidft of tl>e transaefton separat- 
ed from tlie rest of the facts and proeeediiiK to demonstrate that it 
was quite cnnsuteiit with good faith It is cs-entiallr nece^sarv that 
the facts should Iv considered in relation to each other end weighed 
as a whole,” >eth Ohnnabamiloi r I mn Prnand, 23 C W ^ 817 

PC III order to hold that a transfer bs a debtor in favour of a] 
creditor constituted a ftandulrnt pre/emire within the meaning of 
Sec 51 tlie Court must 1>e aati-fied tbat the dominonf or aulxfonfiolj 
motile of (he debtor m inaKinc the transfer was to prefer the parti- 
cular creditor and lint to stwiire Mime partieiilur advantage fur him 
*clf \ debtor approaches one of lus creditors for a fresh loan whuli 
lie re<|iiire0 for lii'iiiex. purpose* The creditor refused to advance 
the ban unless hi* previous loan was also cecured The debtor then 
agreoil to grant him a mortgage of certain prnpertv to secure the 
previous dcK and the fresh ailvanre f/.M that the mortgage dil 
iicl eoTistitnte a fraudulent preference within the meanipg of ®ec ^ 
fowfif rom V Poll Aordoa, T» InO Cas W1 t'24 t I R (L ) 



\ creditor can put pressure on Ins debtor notwitlistanding that 
the debtor is in embarnssed circnnistances Iiit a debtor who gives an 
unlair preference to one creditor so a? to reduce the aliquot share of 
the other creditors acts fraudulently arU no title is pren to that parti- 
cular creditor against the \ssignee ThuUu, i lh,huuiUt^ 12 Bom 
4*4 Iw JuUs, !». Il< O^frwl r«rrlier, 1C02, 2 K B 53, 'Alright J 
said "I cmnot help thinking that if a creditor tikes the whole or 
siibstintiallj the whole of debtors property iit pistnent of a pist debt 
knowing thnt there ire creditors he cmnot be sud to be acting in 
good faith '• Daolui \ Vamhnum W Ind Cos C" 

The li« honerer regards only the motive of the debtofi md if 
the ctominant moiitt of the debtor in making the transfer or par 
Hient IS to 81T0 himself from exposure or from a crimnml prosecution 
It cannot be said that the transfer or pavnicnt is voluntarr or amounts 
to a fraudulent preference f'loon Cland r Vuvjal 2\ittiomd Ponl, 
fd , 3 U p L It 6 59 Ind Cis 673 So if alien making a trans- 
fer in faroiir of a creditor the debtor in fact nas not reallv tiifei'dinj 

*•> prefer the creditor or to confer anj benefit on him, but the domin- 
ant motive or object which influenced the debtor was the desire to 
secure a benefit for himself, the transaction cannot be treated as 
f having been a fraudulent preference within tlie scope of Sec 54 of 
the Ironiicial Insolvencv Act, V of 1920 mutjicun v Chuian 
f of. 19 V I J 240 G2 tnd Cos 732 That an act done by the 
•n^ohent not as a free agent but nnder pressure or os a purely volim- 
tiri act In order cither to protect the imolrcnt from legal proceed 
mgs or to gain for him some zminediate advantage would not be a 
fraudulent preference, although it might hive the result of preferring 
^ne creditor at the expense of others What the Court lins to nscer - 
iftin IS what was the dominsnt intpntinn in the mind of theTn^lve»it 
niid that it is for the creditors to 
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MtsHish tliat tlie prin rinal ohirci of tl’f* trnn^artinn «~n< intonJwl 
In tM? <raudulo iit^ prrfcryticT V I llorhim « ToUi^oflrr, 2 Itanf; 
H»J 

I iJe yotf» «ifM unrlfr Str C stiiru 

Ono*. — It important to Mate what a tnulco lias to establish in 

order to prore that n payment has been made as a frniidtilciit pre- 
ference At rommon lair there was nothiiiR to present n debtor from 
preferrins one creditor to another, and the statute of Elizabeth (11 
I hz C £) leares tlie common law uminiiced The principle noic 
known ns fraudulent preference was first formtilated in See C2 of the 
Itankruptcy Act, 1^C9 This Section, hut sliAhtb altered, was re- 
produced hy the Act of I8d3, and its swrevsor formed See 41 of tho 
present Act Tlie conditions which (section -H requires arc plain 
Fmf, that tlie payment fj made hj a person unable to paj his debts 
ns they become due from his o«n money, tKOixlly that it in fact 
prefers one creditor oier others, IhtnUy that the dominant motire with 
wliuh the pa\meiit was made was a desire to piefer that creditor tg 
' horn the payment was made It has been decided many times that 
*]i8 mere fact that the payment does prefer one creditor oter other 
does not make it raid against the trustee m haiikruptcy As Melliih, 
I, I said 10 }xiMir(e Tepham, L It 18 Ch C14, ({uotinf; from the 
lUdgment of Daoon, V C in r./i>arte Iflurlbimi (1871) L R 12 Eq 
d38, ‘but then Sec 92 of the Act ol 186D aitds anotlier qualification 
or t-ondition which is the rery life and essence of the enactment, the 
jmtment so n ade must, in onler to be Toid be made an fniour of any 
trcditor, with a ticw of cinriR such creditor ft preference over other 
n editors,” so that unless it ran be made clearly apparent and to the 
sitisfactimi of the Court which has to decide, that the debtor's sole 
motive was to prefer the creditor paid to other creditors, the pav- 
nient cannot be impeached although it nin he olriomly in faiour of 
<1 CTfdtioT laord Esher in A«iri>raiic« «t tJamrrf * Tnidee v Hunting 
(\'~07) 2 Q B 19 has said "The question is, w better in fact he had 
intention to prefer certain creditors It las been arcued that the 
debtor must bo taken to have intowdied Uio naUical «»n«e'q'iftiK:es of 
Ins ft't I don’t think that is true for this purpose I think, one 
imist find out what he really did intend ” In i'^/sirtc Tantaifer, 22 
(li D CDo, Cotton L J has definiteh stated “the onus lay on the 
trustee to fine evidence that the view entertained bs the debtor was to 
prefer the creditor “Dominant or sultstantisl ’ not necessarilj the 
“solo” view IS that which has, since F^jsir/r IIill, 2d Ch D 693, 




\ creditor can put pressure on Ins debtor notwithstanding that 
the debtor is in embarrissed circiinist'inces hnt a debtor who gives an 
unfair preference to one creditor so a* to reduce the aliquot share of 
the other creditors nets frauduleiitlv and no title is given to that 
cjlar creditor against the Vssignee i Jhihnuthts 12 pom 

4..4 hi 7 drs In lit Offiruil Ve<tltet 1£07 2KB 5i, l^right J 
said I cannot help thinking that if a creditor takes the whole or 
«ubstantnlh the whole of debtors prooerti m paimcnt of n past deb* 
knowing that there are creditors, le cannot be said to be acting in 
■good faith Uanlai » I'tiiulmant 53 Ind Cbs G7 

The law however regards onlj the motive of the debtor, and if 
the doMiiifTiit mofiie of the debtor in making the transfer or r**'’’” 
went IS to ease himself from exposure or from a crimiual prosecution 
it cannot bo said that the transfer or pastnont is voliintars or aniounts 
to a fraudulent preference fVroii CInnd x Pun, at 'xatwnal ptnl, 

It1,3V P L R 0 5^ fnd Cos 5'^ So if when making a trans 
fer 111 favour of a creditor tie debtor in fact was not realK intendin'} 
f'l prefer the creditor or to confer any benefit on him, but the doniin 
ant motile or object which influenced the debtor was the desire to 
secure a benefit for himself, the transaction cannot be treated os 
having been a fraudulent preference within the scope of Sec 54 of 
the Iroiincial Insoliemv Act \ of 1820 Plinjuan Jlai t Chvtan 
/nl. 19 \ r J 210 62 Ind Cis 732 That an act done by the- 

insolvent not as a free agent but under pressure or ns a purely lohm 
tarr act in order cither to protect the insolvent from legal proceed 
mgs or to gam for him some unmediate advantage would not be » 
fraudulent preference, aUhoiigh it might have the result of preferring 
^one creditor at tho expense of others M bat has to n«cer » 

tjnn^u, ^_w_bnt_was the dominnnt intention in th e mind of the insoheij^ 
tune the act wgg done and that it is for the creditors to 


nrniJfN' of proof 
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t^talhsh that Itic nn nnnal of th«» trnti^nrtion tras intcntl(?<l 

to T)c iraniluleiit preference 31 I JlOfhrtii f ToUikofJrr, 2 Rane 

li'J ^ 

luff ^o<f< «l<o tmrffr Sff 6 tutw 

Onui.— It IS important to atuto nhnt a Ifiistce haa to cstnijhsh in 
orJer to prove that n pavmeiit ha* been iiiado ns u frniuliilent pro* 
ference At ronimon law there nothing to pretciit n d’btor from 
preferring one creditor to another, and the statute of hlirabeth (I"! 
rill C G) leaves the common law uniliinged Tlie principle now 
hiioun as fraudulent preference ana first fornnilited in Sc< 22 of tlio 
llankruptf^ \tt, 1®GD Ibis ‘section, but sliglitK altered, was re- 
produced by the \ct of 18W3 and it* siuvessor formed See 41 of the 
present Act The conditions nhich section 41 requires arc plain 
Fii.f, th*it the payment is made h) a person unable to pay his debts 
ns thev become due from his onn money, tfeoiKtlu that it in fact 
prefers one creditor over others Ihndlg that the dominant motive a ith 
which the pavnient was made was a desire to prefer that creditor tq 
' lorn the pajment was made It has been decided ninny times that 
*he mere fact that the payment does prefer one creditor over other 
does not make it void against the trustee in bankruptcy As Mellish, 
L I said 10 Topham, L R 16 Ch C14, quoting from the 

judgment of Sacon, V' C m I fintrU lilarUum, (1871) L R 12 Eq 
A)^, ‘but then Sec 02 of the Act ot 18C9 adds another qualification 
or condition which is the very life and essence of the enactment, the 
pavment so n ade must, in onler to be void, be made .n favour of any- 
creditor, with a view of Riving such creditor a preference over other 
creditors,” so that unless it can bo made clearly apparent and to the 
sitisfnctioii of the Court which has to decide, that the debtor’s sole 
motive was to prefer the creditor paid to other creditors, the pay- 
ment cannot be impeached nflAou^A tf run Af ohviouihj m farour of 
ti crfdifor Lord Fsher in Aeirimnnce A Canint $ Tnittte v IIur\tin(r 
(1®97) 2 Q B 19 has said “The question is nhetler in fact he had 
intention to prefer certain creditors It I as been argued that the 
debtor must be taken to have intended the natural consequences of 
his w-t I dont think that w true for this purpose I think, one 
must find out what he really did intend ” In kspiirte Ixineaster, 22 
('ll I) COj, Cotton L J has defimtelv stated ‘‘the onus lay on the 
tniitee to give evidence that (he view entertained bv the debtor was to 
prefer the creditor ‘‘Dominant or substantial ’ not necessarily the 
‘‘solo ' view IS that which has, since Eti-urit TIiU, 23 Ch D 
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teen interpreted to be the proper mesiiing of the trord foe® per 
Broun L J in 23 Ch D 704" Evidence of kinship vrould pnnia 
Jacie di 2 .charge the onus ojjon the tnistee ns in laiiuc, 5 ^fansou 48 
16 L J y B 431 and Lj^pnrte Topham, 8 Ch G14 There are other 
tacts nbuh do likewise, and if the onu^ is discharged, no doubt the 
'debtor must displace the fneie eiridence of a dominant mten 

lion to prefer gnen by the trustee This can be done by proving that 
the pasinent was made under pressure or for one or other of the 
many reasons indicated b\ Phillimore. J in Jte Jfomsay (1913) 2 
K B ?0 But the trustee roust first disrharge the onus that lies upon 
him MereK the fact of payment with its attendant result of prefer 
ence is not sufficient The Court cannot speculate or surmise in order 
to supply the deficiencs ^^ltllout evidence the matter must bo left 
nhere it is unexplained and uithout aiiV character given to, or pur 
pose proved m relation to the mere payment ” In He Cohni, 
tj-tmte th« Tiuatee (1924) 2 Ch D 6J4 

Vheie the act is impeached as fruidulent preference the ouus 
of proof lies on the Recener F/inrte Tanraster, He Var$den, 188.1, 
25 Ch D Sll \ii<I It lias been held that the burden of proof lies 
on the Receiver eieii it the debtor liad been insolvent at the time of 
the piynieiit and know him«elf to be so He laurie, hrparie (rreen, 
ti Mans 48 The la« as to the burden of proof is stated clearly m 
Milliams on Bankruptcy 10th Ed p 303 "One balance of autho 
rits uould seem to be in firoor of holding that the trustee must give 
some eiidence ot a view to prefer on the part of the debtor, other 
than the mere fact that lie was insolvent ’’ Janki Ham \ I r 

cetver, Coinibatorf 78 Ind Cas 16 1923 AIR ('I ) 329, ^ bere 

n -sf ilA hy the insolvent within three months of his insolvency is mi 
pugned at a fraudulent transfer within the meaning of Sec 37, now 
a4, of the Provincial InsoJvemv let the burden is upon the Receiver 
•or the creditors who impugn the transfer to make out positively tbit 
the transfer was made with » neir to give preference Unless s'lth 
an intention is made out the mere fact that the transfer would have 
•such an rfferi is not sufficient to bring the case within the scope of tie 
insolvency law, JJnppii UnhaT t Ojprwf 4s»iyiiee, finnceeUij (1919) 

M M \ 576 37 M 1 J 216, /oRomihO Oflimal l>vonte, J/ud/ni 
V MeMt A ^ons (1919), M M N 293, A n/»rnd; inufk v Isiitcifi. 
43 Cal 640 20 C M N 420 33 Ind Cos C18 After it lias been 
esfabli'hed that the assigiimente by tlie insolvent to n creditor "as 
fraudulent and toid, the oim« lay upon tlio creditor to show that not 
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noly Jid the creditor pne ronsidenitioM for the a.v<ignment hut ntvi 
th»t he acted m good fnith Vcidfco H<im v \$signte, 27 C 

U- N. Gil The reavin abj the on«» lav Himn the creditor may l*c 
found in the judgment of the ( ourt of IjijicftJ in Lrjitrte Tutr, 3-“ 
li T 531 (1870) 

TeiU— The test for determining ahether n transfer or pnjmeiil 
made by a debtor >n faiour ol or to a ireditor does or docs not 
amount to u fraudulent pretereiici i* tihetlier tlio transfer or pay- 
ment IS rohiiitars ll the dominant niotise of the debtor in making 
the transfer is to sate lumitf/ Irutn esjicrtiire or from a criminal pro- 
feecution It cannot b<- said that the irniisfer or pajment is solimtorj 
or amounts to a Iratidulewt preferem-e I’unin Lhantl r yun/nl 
Rational Jkinl, /y/ . 1 I 1‘ t « l«d Cas 578 INliere * 

debtor in urder to Mi\« tiiniscli lioni exposure and proceedings ir 
Court and in order to appease the creditor made an eiuitable mortgage 
ta Ins favour, can it be laid that under these circumstances the mort 
gage lias created mtli a view of gitmg preference to that creditoi 
o>er the other creditors* The Court held I think, not !ii a similai 
case of a mortgage in faiour of the Punjab National Bank 
a iiimlar question arose and Wilberforce J held “that tha donnnanl 
motive in making the transfer was to save himself from exposure oi 
from a triintiial prosecution, and iii such n case the law regards only 
the fuoticr of the debtor It cannot lie held that the traiufer vra< 
loluiitary or amounted to u fraudulent preference'’ f'urun C/iuii< 
e I'unin C'/iii;i(/, 1923, \ I U 652 (laihore) iMiere the chief motive 
of a debtor in transferring his projserti is to benefit himself rathei 
than his creditor the transaction cannot be considered to be a fraudu 
lent preference under Sec oJ, Jf/ioyuMii Jhiy v Ckutan IaiI, 19 A L J 
2140 bi ind Cas 73J tu ascertain whether the giving of a pre 
ferciice to a particular creditor » c putting that creditor to a bettei 
position relatively to tlie other creditors was the dominant view ir 
the debtor's mind, t he proiier test to be apnlied is, was the act done 
soluntarily, a question the solntion of wliiih depends prim arily on the 
e mpiiry trom whicn twrtv dwl the pvo post tion o ri gins te^ A voluntary 
disposition IS an act moving from tUe debtor, a voluntary paymeni 
n a payment made simply bs the act and will of the party making it 
I n eve ry cas e the state of tlie mind of the debtor is the psr amouni 
c onsideration, the intention or nea to prefer the creditor os th« 
coiMa coujun* of the debtor’s cvmlnct is the cardinal point round ’ 
the whole question turns” Aripeadwanff* r Asufoili, 19 C V 
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15/ See also Angappa Chetty v ^anjappi, 18 31 L J 1B9 2 

3r li T 57 ‘It IS an error to take each fact aliich militated against 
the hona fides of the transaction separated from the rest of the facts 
and to proceed to demonstrate that it was quite consistent with good 
faith It IS essentially necessary that the facts should be considered 
ir relation to each other and weighed as a whole,” Seth Ohunsliam' 
dat V Umaprawtl 23 C V N 817 P C Mhere the object of the 
transfer was, under the cloak of a lompanr newly floated, to reniore 
tlie assets of the bankrupt from the reach of the creditors and to 
letain for tlie bankrupt the benefit of them as principal shareholder 
and thereby defeat and delay his creditor, and where onlr one credi- 
tor incidentallly obtained a benefit front the transaction bv the allot- 
ment of certain shares of the nenly floated company to him in satis 
faction of his debt due from the bankrupt, tlm did not prerent the- 
transaction from being void under the statute of Bankruptcy Et- 
parte Truetees, (1923) 2 Ch D 1 

See 63 T P Act — Under the present sc'tion of th” Insolvency 
\ct actual fraud need not be proved as under sec 53 of the T P 
Act It 18 only necessary to show that a transfer has been wade aith 
a view to show preference to one creditor to whom a debt may be due- 
over another creditor, Ealmolafid t Ayya Si»<? 18 P W R 1912 
26 P L R 1912 13 Ind Cos 68 In an application under Sec 54 
of the Provincial Insolvency Act it is not sufficient to proie that the 
transfer had the effect of giving preference to a creditor, it must be 
proved further that it was the view or the intention to gi'o that 
creditor a preference Boh^efli 3lomai/ya i Kotayya Kommutt 
Varnyya Bice hlAU, 63 Ind Cas U16 The Privy Council in the case 
of 'MusfiaJior Stihu v Sahim JmI, 43 Cal 521 P C has held that “as 
a matter of law, their Lordships take it to be clear that lu a case m 
which no consideration of the law of brnkruptcv or in«oli ency applies 
there is nothing to prevent a debtor piling one creditor in full and 
leaving other Creditors unpud ” 

Exceptions Pressure — Sir George Jessel, Master of the Rolls, 
observed in Expnrte Ilall, L R 19 Ch D 4®0, * Cm that delivery 
of the bills to Brown be said to have been in consequence of hov<i fide 
pressure on the part of the appellant^ It is plain that it aas tohm- 
tdry act of the bankrupt It notild be absurd to call it rvessure A 
man says to his creditor “I am ahnut to become bankrupt, or I shall 
stop pavment in a week ” The creditor savs "Pay me niv debt or 
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I will sue Tou for it ” Can that be railed lonn fiile pressure bv tlio 
<tetlitor " U would be absurd so to rail it V constant demand for 
IBTiiient of debt is not pressure Vfl Mimuni r Oj^rml 2~ 

C M N 611 \ transiction im be aroidod as fraudulent prefei- 

ence wlien Uie transaction is proved to be the result of pressure 
Ironclit to bear on the debtor ■ e pressure wlucli must have operated 
on the mind of the debtor as the dominant influence affecting him 
and nhere the preference would not hare been made but for the im 
portunitT of the creditor «Mif the desire of the debtor to prefer 
where the debtor was actinc in the onlinan course of business as b\ 
meeting hills as tbev fell due or oven before they fell due (7?e Clny, 
fxiHirfe The Trustee 3 Mans 31 ) or nhere the debtor was acting in 
the fulfilment of a prior ugreemeni ( \ hi ei<liai ath v Isufojfi 19 C 
\\ N loi lupru) or where the trinsaction was in performance of a 
special contract v Smith 34 I J V H 6S) such transactions 

eaimot be aroided as fraudulent jireferences Mbere davs before u 
person was adjudicated insoUent and h»s property had vested in the 
Official tvignee such person had not spostaneouslr but n ronsn> 
tiuence of being pressed, assgned to a particuHr creditor certain | 'o 
perties, held by Stuart C J , that such assignmeni was not Tofuntary 
and was therefore fraudulent and void ^ftropcrsfmd t> d/dfer, 2 All 
47o See also 6 Ail 84 P C Where an in'olrent had render’d bin 
self liable to criminal proceedings which were threatened by >ih ircdi 
tor unless he took immediate steps to secure the creditor against loss 
and as a result he deposited his title deeds as on equitable 
held, tint the dominant tnotire of the debtor id making the traii’^ier 
was to save himself from exposure or from a criminal prosecution, rnd 
in such a rase, as the law regards oolv tlie motire of the Oebcor, it 
cannot be held that the transfer was roluntarr or amounced tt a 
fraudulent preference I mmo r I wnt'ib Aafional Dtinl. J J. 

h J 44 59 Ind Cas 578, followed in I'uraH Cftond v Puran Cfinnd. 
1923 t I R Gj 2 (Lalwrc) 

SevUred Credito* — In Jadu ^afA tluldur r J/anindra 
ihanilra, 27 C W ^ 816, the insolvents executed a deed of con 
revance w itU regard to some of the mortgaged properties on the 23rd 
May 1917 Tlie mortgagors were adjudged insolrents in July 1917 
An adjudication order was made and a Receiver was appointed of tie 
properties of the insolvents The Receiver applied to the District 
Jiid c for avoiding the sale under Sec 37 now 51 The High Court 
held that the question in these cases is whether the sale was to a 
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‘creditor’ nith a vieir of gmDg that creditor a preference over the 
other creditors The aubiier to this question depends upon whether 
Ecl J7 iio« 51, applies to these cases ‘ The purchasers were secured 
creditors and they were entitled to be paid to the full extent of their 
debts 80 secured in preJerence over other creditors There is a dis 
tiuction ill the \ct between a creditor and a secured creditor, and the 
purchasers m this case do not come nithm the expression 'creditor' 
as contemplated m face 37 Sec 37 does not apply to these pur 
chases 

Surety — A person w ho stands surety for tha paj ment of a debt by 
the insolvent is a creditor witlim the meaning of this section, Itodngues 

V IhiniMs romi, 40 Mad 783 \ surety as such, is clearly a creditor 

ol tie insohent He js clearh a creditor as soon na he pays the 
money on his behdt Where the insolvent nas unable to pay his debt* 
4)s they became due trom his money and the person in whose favour the 
transtei was made was a creditor, and the efjtct of the agreement to 
transter was to pay the transferee tbe major portion of the’debt due 
to him br the transferor, so that tbe properties night not go into 
the (^eneral tund to be ditided lateabiy amongst all the creditors, ktW, 
that the transter is void us a Iraudiilent preference &nldtl Ihmtd v 

V h M Inm lhJ3 A 1 ft 149 (Uangoon) 70 lud Cos 813 

Annulment — Alter the ttiinulment the property vests m the 
lleceiver Where an alienation by the insolvent is annulled under 
Ss 30 and 37, now Ss o'? and 54, the olienee may prove as an unse 
cured creditor for his just aulecedent debts which existed before the 
fruudulent transfer but were included jq the consideration therefor, 
Devi I)ial i Sxiiular J)aa, 61 Jnd Cns 720 65 1* B J919 
‘ Vlfho can set the law In tnotion —The proper procedure is for s 
Itecjciver to make an application for the avoidance of the transfer or 
at least to be a party to it Where, however, the Receiver fails to 
11 ovc 111 the matter it is competent to a creditor to make the ap- 
plication Ailla Veil V Vortcar llun! , Til , 02 Ind Cas 
There is no rule that the ofRtial Beceiier alone and nobody else can 
move the District Court to aninil on alienation by the insolvent 
under Ss 53 &. 64 of \ct V of 1920 \ creditor can, at any time 

during the pendency of the insolvency proceedings, move the Court 
to take action under Ss 63 A 54, if the OfHcial Receiver has refused 
to move in the matter on the request of the creditor J/emio/ 
Ch.mixi I<il V jnimkrt,ht\a Itiim, <1917) 2 P L J If’l 
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the Official Recener dochiics to lake action a creditor lUii 
to the Court to allow him to u^e in tlie Official Rcccnerh name, la 
order to recorer the in«ilvent’a propert> of to set n^nJe n loluniarj 
transfer, or to aroid a fraudulent preference for the henefit of the 
creditors, and the reqmrenicnta of la» are satisfied bi ninkiiiK the 
Official Receiver a portj to an application made by n creditor to tike 
action under S* 53 A 5t of the \ct Inonfo Nomi/oim I;;rr x 

SanloTO Aarnyuno, 4” Mad 6Td Inti Cns 3*^5 1921 \ I R ('1^ 
3t5 Mhere no Receiver has been appointed a creditor is competent 
to more the Insolrencs Court to aiiniit a transaction under Sec 37, 
now Sec 51, of the \ct Jtoo r Hirolil S3 Ind C is 21G 

1925 AIR (Nas) 225 

Proceedings under Ss 3C A 37 non 51 A 54 ejnnot b» started 
on a Receiver’s Ret»rt but if started thev can be validated hi con 
verting the Report into a properly stamped petition The Court 
has jurisdiction to annul alienations hr the losolrent s transferee 
a here the transfer t* merely a colourable transaction and the trans* 
feree only a benomirfur The second transferee is a netessnrv pirtv 
Jaijncinatli v Aorain 52 Ind Cas 7f>l 

f Limitation — \n npplicntion for setting aside a transfer of pro 
'perty under Sec 5f may be made at am time during the pendencr of 
the insolrency proceedings and there is no period of limitation pro* 
Tided for snch an application J/emm; rAompofof r RnmlrisAnn 
Ram (1917) 2 P. L J 101 Act 181 of Sch I of the I imitation tet 
hsi no application to such proceedings Mhere the Court chooses 
to take action itself under this Section or is moved bv the Receiver 
or by a creditor, it is not bound bs anv period of limitation Tlorvor 
Singh V Kanai M, 75 Ind Cas 9U> folloning Virth \ofh i 1l,nhf- 
jrJkar^offt 69 Ind Cas 403 

55» [39] Subject to the foiegoing provisions of 

Profrefion o/ Iona Act With lespCCt fo the 

^rf« transactions effect of insolvency on an exe- 

cution, and with respect to the avoidance of cer- 
tain transfers and prefeicnces, nothing in this Act 
shall invalidate in the case of an insolvency 

(a) any payment by tlic insolvent to anv of 

his creditors. 

(b) any payment or delivery to the insolve^ 
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(c) any tiansfer by the insolvent for valu- 
able consideiation, or 
{d) any con ti act or dealing by oi with the 
insolvent foi valuable consideiation 
Provided that any such transaction takes 
place befoie the date oi the order of adjudication, 
and that the person with whom such transaction 
takes place has not at the time notice of the pre 
sentation of any insolvency petition bij or ayatnsi 
the debtor 


NOTES 

Review —This la wction 38 of Act III of 1007, wid corresponds to 
Sec 40 of the Bankruptcy Act, 1883 

Section 55 of the Act protects all trtnsactions unless they ore m 
theraselTcs acts of insolvency or fraudulent preferences, entered into 
With the debtor by thud persons for valuable consideration and 
homj^de, tianielv bona /id* in the sense that the person mth nhow 
aneh transaction takes place had rot at the lime notice of the presen 
■tatioii of any insolvency petition by or against the debtor, 

Dm A to V CAufun r«I, 19 \ L J 240 C2 Ind Cas 732 E«u 
‘though the debt vested m the Keceiver, the payments in respect of 
the debt having been made bonu/ide, f/uit «j \Cilho\ti itofur of Uf 
In^olueney proceedingj to the insolvent before the date of the order 
of adjudication are not invalidated There is no question here of th** 
cdect of the iniol'enty on aiij cs-Ccution, nor is there any question 
rt th •’^oidance of any transfer ©r preference Tie payments beinc 
so far as the defendants are concerned valid, the defendants are d>=' 
cliargpd from the deht and cannot be made to pay over again to the 
lleceuer Sec Co is menut to protect debtors nUo have p'ud tlcu 
debts to their creditors uithout huoaledge of the latter’s insolvencv 
and its benefit must be giseo to the defendants m this case The 
effect of the application of Sec 55 In a case like this, that ft debt 
itsted in the Uecciver may be discliar,,cd by the payments mnde 
under circumstances specified in that section to the insolvent 
Odiusrv 1023 \ I R 290 <NaR) 

Coed Faith —Transactions which tvould be void under sec l>4 ns 
I et'vcen the creditor and the Receiver enn be upheld hy any person 
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mating title m good faith, tr, uitliout notice or oitliout the power 
of obtaining knoicJcdgc of atir fraud or fraudulent rf^ferenco on the 
part of the bmVrupt JIufrArr r St'ut I It 7 II I. 831) 

Lord Hfttl)erle% ob'crred I think the legislature intended to say 

that if ^o^ the debtor for the purpose ol esnding the operation of 
the Bankruptes Ians and id older to jjirt fraudulent preference make 
this payment or this eliarge it stall he uholli done nwa} nith ex 
eept in cases uhere the perMiii \oii hate fnioured i* nholly ignorant 
ot sour mteiition to tn'our him and rceeises j« irinent simply for 
Taluabic considerntioii niid > ill o it t ntt t of niis intention on your 
part to firour one ircditor JoSe mother 

Scope — The traiisnitioiw leilt nith in these prosisioiis are thoso 
relating solelr to tie iiiseKenis projierts Thus raonoj paid by n 
third pirts to i pre sun, creditor is not recoserable by the Kcceiver 
if it forms part of the nxoUents estate Jit Hogers, Lxparie 
7/o»aii./, l'‘0l, 3 Morr 243 

“ Before the date of the order of adjndieation ' The order of ad 
jud cation relates back and tikes effect under Sec (7) for the pur« 
pose of binding the imolrcnt nnd his creditors from the date of 
the presentation of the petition of insokencr But it takes effect 
reirospcctirely only to the extent liid doun in the Vet The fiues 
tion therefore, is to uhit extent the Vet permits the retrospectire 
operation of the order to bind the rights of the creditors It is a 
principle of interpreivion that a statute slould be construed so «s to 
give a meaning to eiers word If the date of the order of adjudica 
tion referred to m feee 55 (old 3^) bo deemed to mean the date of 
the prc'cnta ion of the {ictition of insolvency, Sections 31 A 33, non 
51 it 65, would become redundant and out of place, for outside 
Ss 36 A 37, now 53 A 54 there is no law under wliicii a Receiver can 
claim the benefit of reilisations or payments made, in execution or 
otherwise, before tlic application for adjudi^ition sins presented ” 
dfbamlit ImI t Cl.fanaa Val, 3i Tnd Cas 4ir) V sale effected 
after the order of adjudication is not therefore binding 7n the matter 
cf Jncnnilos Jlntcar 40 Ca? 78 18 Ind Cas DOS, TfaffbunotA Das e 
^iindor 7)is 7Uftri 4’ Cal 7’ P C 20 C L J 555 16 Bom L R 
814 21 Ind Cos 304 It sliould be note! that Sec 55 controls the 
provisions of Sec 1C noa 2^ and br nrtue of tl e provisioas of Sec 
6.5 a del t rested in the Rccner max be discharged lx bona fide pay- 
n out will out lolieo n de to the insolrent after the dife of lie app 
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catioQ tor beiog adjudged iD&oUent aad betore tbe date of adjudica 
tion Onlarsa v Undiehoud, J923 A. I R 290 (Nag) 

Contract — By a parol agreement between a lender and D the 
former agreed to lend D £2,000 m consideration of the laser’s promise 
to assign certain interests \bout a jear later in pursuance of this 
agreement D assigned tliose interests lo the lender and became bank 
rupt immediately afternards At tlie time of tlie assignment no memo- 
randtim of the above agreement was tn existence but it vas recited 
in the assignment Held, that the assignment did not constitute a 
fcaiidulent preference or a frandutent conie^ance under the Bank 
ruptcy Act and nas ralid as ‘tgainst the trustee in bankruptcy fa 
Re X»aii€s, 1921 3 K B 628 In Be UoUand, 1920, 2 Ch 360 dis- 
tinguished ^ 

Transfer after adjudeattoo —fnspite of an order of adjudication 
being passed agaimt an insolyent prontling on the lestmg of In* 
/ufure property in the official tvsignee, the iiisolycot is free to dispose 
of anv property that he might arnnire after being declared insoWent, 
and all persons dealing aitli him hona fide and for a consideration are 
dtichorged from making further payment to the official Vssignee, pro* 
sided the transaction took place before the official Assignee intervened 
and claimed the property on behalf of tlie in'.olycnt estate f/ioffa 
J<il v TTrrfer Vath 84 fnd Cas 239 The bankrupt has not the 
ordmari right if a f esh qui fmtf to intervene until the surplus has 
been ascertained to exist and all the creditor's interests and costs 
have been paid fie canuot iroiibe the trustee bv taxing the bill of 
costa or interfere with tl»e administratiuii nnd ni'inagement of the 
trustee during the bankruptcy in due course of the execution of his 
duty, lie can demand the surplus-— a right which h® can dispo‘<e bi will 
or deed or otlieririse during In® pcodcncv of bis first bankruptcy, even 
before the siirylus is ascertained, although such disposition will of 
•scoiirve be inefTectiial unless m the event there is proved to be a surplu' 
upon which It can operate Alorcover, h.s assignee cannot interfere 
with the administration of his estate bs iirtiie of such ns«ignment H 
would be an Twignuient of contingent interest which would give oo 
rigiit to the assignee to intervene until it was ascertained whether or 
not there was a surplus Jlam Ifahndm r T T A»pi"'/i (1^2^) 
Ain (B) 49 

66 [18] (1) Tlip Couifc may, at the time of 

\pro.ntmcut of re tliP ordol of adjudication, or at 
cciver anv tiino fiftet^vards, appoint a 
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receiver for the property of the insolvent, and such 
property shall thereupon vest in such receiver. 

(2) Subject to such conditions as may be pres- 
cribed, the Court may— 

(а) require the receiver to give such security 

as it thinks fit duly to account for 
what he shall receive in respect of the 
property; and 

(б) by general or special order, fix the 

amount to be paid as remuneration 
for the services of the receiver out of 
the assets of the insolvent. 

(3) Where the Court appoints a receiver, it 
may remove the person in whose possession or cus- 
tody any such property as aforesaid is from the 
possession or custody thereof t 

Provided that nothing in this section shall be 
deemed to authorise the Court to remove from the 
possession or custody of property any person whom 
the insolvent has not a present right so to remove. 

(4) Where a receiver appointed under this 
section — 

(a) fails to submit his accounts at such pe- 

riods and in such form as the Court 
directs, or 

(b) fails to pay the balance due from him 

thereon as the Court directs, or 

(c) occasions loss to the property by his wil- 

iul..defaull or gross negligence. 

the Court may direct his property to be attached 
and sold, and may apply the proceeds to make good 
any balance found to be due from him or any loss 
so occasioned by him. 

16 
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cation tor being adjudged lu&oUent and before tbe date of adjudica 
tion Onkarsa v iSridtthand, 1923 AIR 290 (Nag ) 

Contract — By a parol agreement betueen a lender and B 
former agreed to lend D £2,000 m consideration of the latter's promise 
to assign certain interests \bout a jear later m pursuance of this 
agreement D assigned those interests to the lender and became bank 
lupt immediately afternards At the time of the assignment no memo* 
randum of the above agreement was in existence but it was recited 
in the assignment Held that the assignment did not constitute a 
fiaudulent preference oi a fraudulent coineiance under the Bank 
luptcy Act and was valid as against the trustee m bankruptcr /n 
He Batiti, 1921 3KB 628 hi Ite Holland 1920, 2 Ch 360 dis 
tinguished ^ 

Transfer after adjudeation — Inspite of an order of adjudication 
being passed against in lusolrenl providing on the vesting of hts 
iutuie property in the official \ss>giiee, the insohent is fiee to dispose 
of am propertT that he might acquire after being declared insolvent 
and all persons dealing with him Iona fide end for a consideration are 
discharged from making further pavnient to the official Assignee pro 
Mdod the transaction took place before the official Assignee intervened 
and cla'iined the property oil behalf of the insolvent estate (kotte 
lal i Kfder VcfA 84 fnd Cas 239 The bankrupt has not the 
ordinan right if a f ffti gui truti to intervene until the aurplus has 
been ascert lined to exist und all tie creditors interests and costs 

I.OfA hA/>T, no.rl TTa Ann. a. «I.a ..nnCnn CnTinrr the bill of 
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receiver for the property of the insolvent, and such 
property shall thereupon vest in such receiver. 

(2) Subject to such conditions as may be pres- 
cribed, the Court may — 

(а) require the receiver to give such security 

as it thinks fit duly to account for 
what he shall receive in respect of the 
property; and 

(^) by general or special order, fix the 
amount to be paid as remuneration 
for the sendees of the receiver out of 
the assets of the insolvent. 

(3) Where the Court appoints a receiver, it 
may remove the person in whoso possession or cus- 
tody any such property as aforesaid is from the 
possession or custody thereof : 

Provided that nothing in this section shall be 
deemed to authorise the Court to remove from the 
possession or custody of property any person whom 
the insolvent has not a present right so to remove. 

(4) Where a receiver appointed under this 
section — 

(fl) fails to submit his accounts at such pe- 
riods and in such form as the Court 
directs, or 

(б) fails to pay the balance due from him 

thereon as the Court directs, or 

(c) occasions loss to the property by his wil- 
ful ^default or gross negligence. 

(he Court may direct his property to be attached 
and sold, and may apply the proceeds to make good 
any balance found to be due from him or any loss 
so occasioned by him. 

16 
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( 5 ) The provisions of this section shall apply, 
so far as may be, to interim receivers appointed 
under section 20 


NOTKS 

ReTiew — This is section 18 of Act III 1907, and is based upon Or 
XL r 1, C P C , 1908 It deals with the appointment of a Receiver 
to the estate of the insolvent for the realisation of his estate after the 
■order of adiudieation, as opposed to the appointment of an infeitn^ 
Receiver under Sec 20 supra Lyon, Lord <£ Co V. T’lrLf 
liafnnehand, 76 Ind Cas 1924 AIR (Sind) 69 Sec IS (.’) 
now 56 (1), coiitemrlates, on every adjudication of insolvency, an order 
by the Court appointin;; receiver for the insolvent's estate, and 
nithout such an order the estate docs not vest in the Official Receiver 
under Sec 19, now 5" Hence a sale of the estate by the Official 
Receiver without such an order does not give the sendee anv tith, 
IfutMisicami Suamiar t Somoo Ivandmr, 43 Mad 6G0 39 M L J 
43A, which was distinguished in Siihha Aiyar v T S llamanriimi, 
40 M L J 209 62 Ind Cas 346, where a District Judge to whom 
in insoheiicj application was presented transferred it to the ‘Official 
Receiver for adjudication and for the administration of the estate ” 
In due course the Officnl Receiver passed an order of adjudKntioii 
but there was no order bi the District Judge np/’oiiiriiij the 0‘Rcial 
Receiver as Receiver m the particular insolvency or vesting the 
propertj of the insolvent in him The Official Receiver howeier 
assigned some of the properties of the insolvent to a third person 
Held, that the order of the District Judge m effect amounted to an 
appointment of the Official Receiver for sale of the property of the 
insolvent, under Sec 20 (e), now 69 (e), and Sec 23, now 5®, and thnt 
the transferee from the Receiver had a valid title In delivering the 
judgment their Lordships observed — “ This Court has had nn orcisioii 
before in the case Santiar v Sumoo Kandiar to regret 

the deficiency of the Act which does not provide that immediate!' 
upon adjudication the estate shall vest in the Official Receiver and we 
note with regret that that omission has not been rectified m tJ'e Amend 
inent Act which lias been passed ” It should be noted that where hi' 
Insolvency Court has not made an order vesting the propertv of the 
insolvent in the Recencr, it is not the Receiver but the Court m 
whom such property vests But when before nn order vesting the 
propertj in the Receiver has been made the Receiver purports to sell 
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tfie property aniJ the Court subsequently lUikcs an order \cstui(; the 
ftroperty »n the Receiver, tlic vendee’s title to tlie property becomes 
complete either on tlie principle of ratification or under Sec -IS of the 
T P Act Aanuimulti r Jhuim ^nnlornot 192o AIR (M ) 219 
‘A*) Ind Cas 430 

Difference between Interim Reeciier snd Receiver appointed under this 
Section — \n iiitcnnt Receiver is 'ippointed for the proteetion of the 
estate, t/(ir?Au S inlar t Khitiah # Ittndra 42 Cnl 2“0, as opposed to 
the receiver nho is appointed after adjiidusiion for the purpose of 
tlie lenlMdfiflii of the estate Imifi /<if i \ iroiii (liintlni, 30 

*0 L J olo AMiere an u / i l•tlm receicci lias been appointed in 

insolvent) proceedings the reuner appointed after adjudication does 
not stand in slioes of the iNtertm Ifrtfr Tie stands on a very 
much higher footing The property ol the )iidj.mentHlebtor v«fs in 
him, he holds it for the benefit «if the nhole iwds of creditors ntid 

he has special rights conferred and special duties impo ed upon Inni 

bj statute 7f imecimn r /'m*<i 7 liid Cas 7#3 The 

Receiver referred to m Sec o* is Receiver appointed under paragraph 
(I) of Sec jQ of the \ct after the parsing of the order of adjudicitiOD 
and not the infcnm Receiver appointed under Sec 20 of the Act 
Lyon Laid { Co r lirfondM “6 Ind Cas 3Vl 1D24 AIR 
(S) 69 

At any time afterwards — The mere f let that seven scars liad passed 
aiaa not sufficient reason for refusing to appoint a Receiver 
/lorumo/iim t VoAnndns, 30 C 1 J 43-» 1924 \ I R (Cal ) P49 

His Status — "A Receiver under the Provincial Insolvenc' Ait is 
cvactlv 111 tic same position ns the trustee in I ankruptcr and the 
whole of tie property of the invilvent is rested in him, and he is tie 
oirner of the propertv until he is dischar(.ed lie is an officer of the 
Court ansi does not vepresent either the debtor or the creditor ’ 
‘4mrif IaxX V Aurnin CAondm 30 C I J Glo “The Reecirer is 
an officer of the Court nnd the possession of the Receiver is the po* 
session of the Court,” Tlunresinir t J*«l7nf C l\ N 3C6 A 
Receiver appointed under the pronsions of the Provincial Insolvency 
Act is a Public Officer within the meaning of ^ec 2 (17) of the CPC 
nnd before an action can be brought against him notice must be serred 
upon him in conformity with the requirements of Sec fO of the Code 
Tfino lofrwi J)« 5dro r (Joriad Ralaranf /’iroiArre, 22 Bom I. 

'9^7 5S Ind Cas 411 The oStial duties of a Receiver in . 
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fall mthm tlie purview of See 2 (17) of the C P Code, and outsida 
the Insolvency Court Tvhicli appointed him, he is entitled to the pro- 
tection afforded by Sec 80 C P C No smt can therefore be insti 
tilted agunst him in respect of anv act done by him in his capacity as 
such public officer without a previous notice of the kind prescribed by 
See 80 C P Code A sanction granted bv the Insolvency Court to 
file a smt cannot le taken as tantamount to a iiot|ce to a Receiver 
within the nieming of Sec 80 C I Code Vi rarilal x F V David 
84 Ind Cas 739 22 A L J 1116 

OifFerenee between a Receiver in Insolvency and a Receiver In 
Actions — ‘ In the present case the learned Judge of the lower 
appellate Court seems to hare considered that the plaintiff was in con* 
tempt in instituting tins suit agaimt the Receiver without the pre- 
vious sanction of tie Tiidge having tie carriage of tie proceedings in 
which the Receiver had been appointed That is obviously a mistake 
That rule only applies to cases where the Receiver is appointed in 
an action and does not appiv to a Receiver as mentioned in the Pro- 
vincial Insolveno; \ct who is realh what is known in tie old English 
Law as an Assignee in bankruptcy ” Amnfn r Norain, 30 0 L J 
51S 

Duties and Powers of (ho Receiver— It is the duty of the Refeiver 
to obev strietlv the directions of Ins appointment and not to ret on 
his own responsibilitv and then come to court to sanction what ho 
has done tTcnchard v Same 1918 L R 1 Ch D 423 " The dutieit 

of the Receiver rftlate not onh to the administration of the estate of 
the debtor bnt also to the conduct of the debtor As regards the 
conduct of the debtor his diitr is to investigate ic and report 't ie 
the Court whether there is reason to believe that ho has committed 
anv offence under the Insolvencr Act or anv act of bad faith which 
would justify the Court in refusing or qualifying an order of dl** 
charge As to the debtor’s estate It •» his plain dutv to take control 
of all the property of the insolvent for the purpose of realisation and 
distribution amongst the creditors nnd in general to obtain nil infor 
nation from the bankrupt abont hw affairs As soon as possiHe he 
must take over all books, deeds, doenmenti and all other pmporty 
of the bankrupt capable of tnannal delivery for the purpose of acquir- 
ing and retaining possession of the insolrent’a property nnd for the 
purpose of realising it lie has power of transfer, conveyance and 
sole sub cct to tbe nature of the property It is necessary that an 
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order sliould be made appointing a ReceiTcr even if tbe Official 
Receiver is intended to be vested with tlie powers," Official Ittctivcr, 
TncAmopofjf v 5’oniasunrfarain, 20 M J 415 35 Ind Cas GQ2 

The Receiver cau take possession of the property of those that 
hare becu declared insolvent and not of those who have not been 
declared insolvent, honnyost v Atuioth, 42 Cal 225, i'alaniappa o. 
0;pcial Jfeccicer, Triehionpoly, 4 L W 51 20 M L T 334 35 Ind 
Cas 610 3J M L J 64 \ Receiver appointed by the Court is not 

a judicial officer and has no jurisdiction to moke uii>thiDg m the 
nature of a judicial enquiry, \ili oni c Dutgir! >an 22 C A\ J. 
704 47 Ind Cas 377 The power conferred by this section is in 

tended to enable the Receiver to obtain control of the insolvents 
property and not to provide for tbe determination of the question of 
title as between the msclvent and third parties, MaddipvU v 
Otjndratu u 2i M L J 100 19I8 M \t N 476 47 Ind Cai 308 
For eniiineratioQ of lie duties and powers of the Receiver ride sec 
59 

What Testa In tbe Beeelf er — All moveable and immovable pro* 
perty tbe insolvent held or was possessed of at the time of the ad* 
mission of the application vests m tbe Receiver^ 8cc 23 (2) As to 
what is and what is not tbe property of tbe insolvent, tide notes 
under Sec 28 

Courts Powers— The Court dealiig with the insolvency has juriv 
diction to declare a sale in esecution of a money decree by a Civil 
Court invalid »nd order delivery of possession of property to the 
Receiver and the Receiver is not bound to institute a suit for that 
purpose Sec 4 of the present Act does not for the first time confer 
a new power on the Insolvency Court It is only declaratory of the 
pre-existing Ian, hochu ilahonifd Ison Thamgon v SanlanihnQa 
Mudahar, 40 M L J 219 62 Ind Cas 493 V Court exercising 

powers under the rroriiicial Insolvency tet has jurisdiction to enquire 
whether the property in possession of a third party and alleged by 
the Receiver to be the propertv of the insolvent is really so or not 
and if it finds that it is the propertv of the insolvent it can order 
Vts delivery to the Receiver, Jliisnlhar r KharC'/iil, 37 411 65 See 
also VuAwinniod v l/unsirom, 51 P R 1917 132 P. W R 1017, 
Ktindan Ult «od. Riei. 55 P R 1917 132 P R 1917, 

V 5/unirori, 15 A L J 877, Risodi r Zo{ JduAvmmo 
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N L H. 210, Jagntp iiohoo v. l»amiinan<i, IS A L J. 73S. 39 AH 
\\|ieu a Receiver Laa been appoiuted lie becomes au officer of 
ilie Court, and it he la about to uct iu e’cce^s of Uis authont> it 
compeieni even to a stranger to bring that fact to the notice of tbo 
Court which has inherent power to review the conduct of the 
Receiver and to make an appropriate order so that the stranger maj’ 
not be prejudiced by an unlantnl act of its own officers,” HanseJiror 
V tlakkal, 18 C \Y N. 366 The Court has power to dismiss th& 
Receiver appointed by him *T|io power of appointment carries 
with It the power of Uismisssl 7htmcAandra t llnklnil 17 C \\ 

1045 

Removal ol a person in possession —Its Section 56 (3) it is pros ided 
that *' when the Court appoints a Receiver it ma> remove the person, 
111 whose possession or custodv ans such property ns aforesaid is fro"’' 
tiie possession or custody thereof ’ 

” Provided that uothiog m this section shall be deemed to nuthonse 
the Court to remove from tho possession or custodj of property ar> 
person whom the nisoUent has not a present right to remove ” 

This section clearly applies to the ease of a Receiver appl'inK 
the removal of an obstruction from the iMjssesMon of the property claim 
ed to be the propertj of the insolvent It is Mso clear that for the put- 
pcjo of determining the right of the receiver os against the i>b«tructor, 
to the possession ot the property, the Court con hold nw einiuiry under 
this section CKiise (3) ot Sec G6 is not limited lo the cose of 
application by the Receiver The term, of the clause ire goneral aud 
there is no reason to restrict the operation of this clause to the 
application by the Ileceiccr himself That would virtuallv he to 
introduce into the section the words * on the applicitiou of the 
Receiver” ‘In our opinion there is no justification for refu'ins to 
give to the Words of clause (J) of aectioii C6 their natural meaiunpt 
and for restricting the scope of the ilau**®, /’uwiMsiionii C/ieff'fi" 
Ifamajiiaini AiyuKorr, 45 Jfad 431 42 M L J 185 riJY ff 
N 110 Where after the appoiiitmeui of a Receiver for the estate 
of an insolvent had been made *>5 a District Court some of the pro- 
perties were sold in auction bj n District MunsiH s Court in execution 
of a decree tor money passed bj the latter Court prior to the order of 
adjuOicvtion, heliL it was ronipetent to the Receiver to make an 
ojiphcailon to the District Court for atmulment ot the sal** and fov 
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delivery of possession of the properties from the purchasers under Sec. 
1'^ (3), now 66 (3) of the Act Tht OJfictal lUcetver Xiniviell]/ v 
.S II }g iicihnga Mt/daliar, 44 Mad 524 The restrictions of the Court’s, 
rijjht to disturb possession under the proviso to Sec 18 (3), now 56 (3) 
It IS reference to cases where owing to the act of the insolvent the pro- 
pertv IS under a lease for a particular period or is under a usufructuary 
mortgage or the like, Aoe/ u Va/ omrii Imr- T/i(nttgon, fujmt Certain 
creditors moved the Court to direct the Iteceiier to take possession of 
a brick kiln which was alleged hi them to belong to the insolvent, but 
which really belonged to the plaintiff Tlie Court made the order and 
tlie Receiver took possession The plaintiff filed objections which were 
allowed and possession was restored to hini The creditors applied for 
review making the same allegation and ( rayer as before and the Court 
again passed an order in their favour in compliance with which the 
Rec-eiver again seized the proportj Ultimate!} the order was set aside 
on appeal and possession restored to the pUinliS In a suit by th» 
plaintiff against the said creditors for damages caused by the seizure- 
tlie defendants raised the plea that they were not legally liable for 
damages and that proper person to bo sued was the Receiver Held, 
following -Ihduf Ifahim v SiM i’niMif, 41 All C5S, that the defendants 
were legally liable for the damages Jlitufa J'rasnJ v Kam Chaniim, 
19 \ L J 277 

Limitations to Insolvency JvrlsdlcUon — Sec 4, as has been noted is 
wide enough to enable an Insolieno} Court to adjudicate upon questions 
of title " which the Court may deem expedient or necessary to decide 
for the purpose of doing complete justice or making a complete dis* 
triliution of property in any case of insolvency " But the power given 
bv this section is subject to the provisions of the Vet, one of which is 
the proviso to Sec 66 (3) which is in the way of a Court removing 
anv person from the possession of property whom the insolvent has not 
a present right to remove Where, therefore the Insolvency Court, 
even if it adjudicated upon the title of the insolvent as against the 
third partv, would have no power to recover the property free of 
olivtruction, it IS powerless to recover the property from the third 
person by enforcing its orders It would therefore be mere waste 
of time to adjudicate upon questions of title and it would, therefore, 
l-c certainly expedient to have these questions decided in a regular 
suit 01?irinl Jitcrirrr, South Irrof r rrmmal I’iHut, 79 Ind Cos 
U-2 1924 A I n (M ) S«7 
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Contempt of Court — Any interference w ith a Receiver amounts to 
a contempt of Court, Ja Jte Jfcatf, L R 20 Eq 2S2, and sec 50 (G), 
Bankruptcy Vet, 1883 A Receirer appointed under the provisions of 
the Provincial Insolvency Act is a Pnhiic Officer ivitlim the meaning of 
Sec 2 (17) of the Civil Procedure Code, Anna Latiaa Desiha v h 
F David, 1924 V I R 40 (All ) Obstructing a receiver in taking 
possession of the property of a person against whom insolvencv pro 
ceedings are pending under the order of the Coqrt is a contempt of 
Court The Receiver should not be resisted and the person claiming 
the property as his by purchase may move the Court against the action 
of the Receiver, E D Sassoon d Co v Musa/i Ismail/t Lotto, 9 IncI 
Cas 48s Any treasurer or other officer or any banker, attomej, 
agent of the bankrupt may pay to ihe trustee all money and securities 
in his possession or po«er ns such officer, banker or agent, which he 
n not entitled by law t© retain as against the bankrupt or the 
trustee If he does not, he is guilty of contempt of Court See Sec 
50 (8) of the Bankruptcy Act, 1883 When a Receiver « appointed of 
property and the property is forcibly taken possession of by any 
person, net only the person interested in the property but also f3>e 
Receiver may proceed against such person for contempt There is 
nothing to prevent the Receiver from himself appljing for a rule for 
contempt, (irey t Coramohan, 28 Cal 790 A Receiver is an officer 
of the Court and the Court will therefore see that ho performs his 
functions and mil protect the agent appointed under its orders 
Dinonath v Hogg 2 Hay 395 Deing such officer his possession *s 
simply the possession of the Court and to such an extent is the case 
that auy attempt to disturb that possession nitbout the leave of the 
Court IS a contempt of Court, IldlinsoR v Gangadhar, C B L R 
486 The mere appointment of a Receiver operates ns nn injunction 
against the parties, their agents and pereons tHiming under them 
Testraining them from interfering with the possession of the Reccner 
except bj the permission of the Court, Jfuhammod Zahiruddin v iWd 
A’uruddin, 21 Cal 85 The Court will not permit anjone without it* 
sanction and authority to intercept or prevent payment to the Receiver 
■of any property which he has been appointed to rcceue though it 
may not bo actually in his bands 

ConiinItUI for Contempt by the High Court —The form in which 
■the Court usually enforces its orders in the matter of Receivers is m 
extreme or oggrovated cases b) committal to prison, or ordinarily, by 
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ordering the party in contempt to paj the costs and expenses occa 
sioned by his improper conduct The ITigh Courts in India being 
superior Courts of Record iiossess the poner of enforcing obedience to 
their orders by attachment for contempt, Ilnsianbhoy v Coirasji, 7 
Bom 1, Aavirufioo e Aarotfamdos, 7 Bom 5 The power of tbe 
High Court to imprison lor contempt is irrespectiie of the Indian 
Codes, 5ure«tfranafA Baner^t v Chief Jusfire of Bengal 10 Cal 78 
P C , .Ifartin » lAmrence, 4 Cal 635 The High Court however, has 
no jurisdiction to punish as an offence in a summary proceeding con 
duct in relation to a proceeding m (he mofussil Courts as such juris 
diction is not inherited from anj of the three abolished Courts — the 
Supreme Court, the budder Ben any and the Sudder Nizamit Adalats 
and is not rested in the Mis.h Court, by the Charter Vet of 1861 or 
the Letters Patent under that lit and as such conduct is not con 
tempt of the High Court, and the High Courts power of supenn 
tending over the mofussil Courts does not imply any power of 
protecting those Courts from improper interference Governor of 
Bengal v d/ofdut (j^oiA, 41 Cal 173 18 C L J 43J 17 C M N 
1253 

Pewsr of the District Court to commit for contempt — In a case 
from Madras, the District Judge suo tnofu and without any epplica 
tion from the parties issued notice to the defendants to sliow cause 
why they should not be committed and afterwards without anr 
application by the plaintiffs although they took part in the enquiry 
which led to the commitment, made an order committing the defen 
danta to prison for three months for contempt In making this order 
he purported to act as a Court of Record Ilel t that a District 
Court is not a Court of Record and as such has no inherent power to 
commit for contempt The yurtsdiclion which a District Court has 
to commit in case of disobedience is conferred bv ihe Codes of Civil 
Procedure, but the powers conferred by Or W\I\ r 2 (3) are only 
exercisable when (he Court is set in motion h\ a party who deems 
himself aggricied Aor/<if/st r Sarkt Iteri, JQ 3lad 494 

Power of Ibe Insolvencj Court (« pnaUb Beeeltert. — Vs to the 
power of the Civil Courts to pnnish Receivers for acts of disobedience, 
Tide C P C Or \L r 4 Under Sec SC (4) of the Provincial 
Insolvencv Vet, ^ of 1926, the in^lvencr Court is «peciallv authorised 
to attach and sell the pro|>erty of a Receiver or infenm Receiv 
appointed under 20, when tier fad to submit their accoun 
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such periods and in such forms as the Court directs, or fail to pay 
tlie balance due from them 

Receiver's Remuneration. — If the property that rests in the 
Receiver is subject to a mortgage or incumbrance, it is only tbe equity 
of redemption that lests m the Recener, and by sale of the property 
tree from encumbrances nith the consent of the mortgagee or incum- 
brancer he pays off the mortgagee or incumbrancer he is not entitled to 
any remuneration for the full amount realised and paid off to the mort- 
gagee,’ Siidhar 1 4/inoniin, 7 Bom 455, Sridhai t Krishvaji, 1-’ 
Rom 272, Sheoroj Sinij v Oourt Sahai 21 All 227, In lie Oj?fciaI 
disif/nee’s Commission 36 Cal 990 Mhcre any part of the insolrent’s 
property is subject to a mortgage the value of the insohent’s right to 
redeem that property can only be his assets arailable for distribution 
It the Receiver sells n property free from the mortgage and realises 
the purchase moiiei the whole of it is not assets available for dijtn- 
bution but only such part as remains to his hand after paying off 
the mortgagee He is not entitled to a percentage on the tvbole of 
the purchase money Coximla v IWhI Kadir, 1923 A I R. 150 
fVag) The Court is to determine the Receiver’s commission, 
Vrakas v E E Idiom 30 Cal 69G A Receiver is entitled to a heu 
for the amount of his commission on the nett assets remaining after 
payment of ull charges Uahadth t Kuppxtsunnu, 15 Slad 233 The 
right of the OfScial \ssignee to commission does not arise until there 
are funds in his hands realised and available for distribution among 
the creditors If at such time the adiudication is annulled, the right 
to commission subsists Offiiml issiynee v Samulinfia, 8 ^Ind 79 

AMiere a Receiver entered into secret agreements with tlie parties 
without the ugreenieiits being brought to tlie notice of the Court and 
where the effect of the ngreemeiils was to restrict and control his poiver 
as Receiver, lield, the parties concerned in making the agreements were 
guilty of gross contempt of Court for winch they were each and all 
liable to romraitiil, Maniellat v Santllvmari, 22 Cal CIS The 
ymrehase bi a receiver in inso^veni^ of property lieloriBiwR tlie 
insolvent a estate is irregular, and tlie Court ought not to sanction 
such a purchase, Jfnm Kamat t Haul, of Renj/ol, 5 C. W. N 91. 

Costs — If the Official Assignee brings an unsuccessful motion, 
however careful he mni have been, the order that the Court would 
make generally would bo that lie is to pay tlie respondent's costs and 
he will have the right of indemnity given him by the previous order 
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Sec. 57.J 

of the Court Or Ic Jnay obtain an indeniiiity from the creditor or 
other per&oi iii wlose interest the notion is brought before he starts 
jroeeeding He order for costs si ould not be directed to the assets 
II il e liunds < f tl e Ofhcial Assignee nheii t> o Respondent is not in any 
nuj in default tor i^liich le may be partinllj innlcted in costs, ]{e 
-Mresh tl iKh < Dojee 23 C U N 431 


67* [1^] (1) Tile Local Government may ap- 
Potter to appoint point sucli pcFsons as it tlimks 
Official Reeeirera Jjq called “Official Re- 

ceiveia ) to be loceiveis under this Act within such, 
local limits as it may picsciibe 

(2) Where any Official Receiver has been so ap- 
pointed for the local limits of the jurisdiction of 
any Couit liaMng juiisdiction undei this Act, he 
shall be the leceiver foi the purpose of every order 
appointing a recoivoi or an xntenm receiver issued 
by any such Court, unless the Couit for special 
loasons othoiwise directs 

(3) An> sum payable undei clause (5) of sub 
section is) of section 5C in lospect of the services of 
an Official Recei\ei shall bo credited to such fund 
as the Local Go\einmcnt may direct 

(4) Eveiy Official Keccivei shall receive such 
lemuneiation out of the said fund oi otheiwise as 
the Local Goveinment maj fi\ m this behalf, and 
no lemuneralion whatc\ei beyond that so fixed 
shall be recened by the Official Receiver as such 

M>TES 

Bevieir — Tim h section 10 of Vet III of 190" ‘ Tl is section 

le ive^ tl e aj poiiitmont of an Official Rereirer entirely in tl e hands of 
tie IxK-nl Covcrnnieiit Tier* will be difficulty in mans cases in 
jotting suitable | ersons to act a* Receirers It mav be advisable in 
some rases and m some rimiinstancss to liare Officials to act as 
neceivers in order tint insolrency matters mav be tl orouglilv investi 
gated, so, i>o«er las been gireu tu tie Local GoverumeDt to appofat 
Official noceirers — T Kttrj if tot nttl Prortfdtngi to Act III of WfJ 
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OfRcial Receivers — The mete fart that a person is adjudicated 
jnsolTent does not ipso facto rest the propertj of the insolvent in he 
■Official Receiver who may have been appointed by the Local Govt.n 
ment under Sec 19, now 67 of the Act Before such vesting can tal» 
place there must be an order by the Court appointing a Receiver o'” 
the estate of the insolvent In the absence of such an order a sale 
by an Official Eeceitcr does not convey a good title to the purchaser 
I i/t/iiahnffa Padatcht i PoRRHSuamc, 41 AI L J 7S 62 Ind Cas 
396 Vhere an adjudication of insolvency is made by an Official 
Receiver in the exercise of poners delegated to him under Sec 52 (1), 
now See SO, the insolvent s estate does not vest in the Official Receiver 
under See 18, now Sec 56, or itay other provision and nill not so vest 
unless an order vesting m him is passed by the Court, Huthusicami 
Sxcamjar v Samoo Kandtar, 43 Mad 869 1920 V N 637 39 

M L J 438 Besides having the same poners of receivers the Court 
can delegate to Official Receivers certain poners exercisable by the 
Court, T ide Sec SO infra The Official Assignee does not become u 
Civil Court merely because he has a wide discretion m deciding «» 
■claims of persons alleging themselves to be creditors of the insolveit 
or because persons aggrieted by his decisions can appeal to the Cmrt 
from those decisions, Reardsel .t- Co v Abdul Gunni, 3? Mad 13” 
^^here the Official Receiver, on the application of the mortgagee lold 
certain properties, whieh were subject to morlpQge,it was held that lie 
was not entitled to charge a commission out of the insolvent’s estate 
on the full value of the properties sold, but only on the amount conn lA 
to the insolvent s estate, Jn Re Officml l^siffNec’s Commission, 36 Ca* 
990 


Vesting Order must be Express — Tbe Official Receiver does not get 
a right to deal with the properties of the insolvent without an 
vesting order of the District Judge AMiere, when the insolvcntv 
petition nas filed by the insolvent in the District Court, the District 
Judge made an endorsement on that petition that it nas transferred «o 
Ahci fw Aviposat, VwW tbai '(■vwdvu!; af tlie order 

Itself does not convev the idea of any vesting at all here the sales 
were made by a person who was not authorised to sell and were thus 
invalid, held that it is iniixi<:sib)e to bold that the limitation under See 
■08 will apply as Sec 68 presupposes that the decision is bv a Receiver 
properly appointed ^SanAara Rao v Turiopait Ramol nsl natak, 19-t 
•(AD tOI 40 M li J 184 
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Sec. 58.] WHEN NO recfiver appointed 

Hit RemoTBl — A Court under the Prorincinl Insolvency Act has 
pon'er to revien- its orders and ran remove for sufficient reason the 
Official Receiver already appointed by it to administer an insolvent 
estate, and appoint a Special Receiver The O^ciol liecetrer, Tanjore 
r Aotaraia Scutngul, 46 ilad 405 44 M L J 251 In view of this 
ruling Rule 12 of the Madras High Court is wIOo cirr* The Courts’ 
power to interfere with a sale held by an Official Receiver is not limited 
to cases where there has been some mala fides on the part of the Receiver 
or the purchaser It can also interfere in a case m which the action 
of the Receiver was irregular and has prejudiced tlie general interests of 
the creditors Reliance is placed in the case of Exparte Lloyd He. 
Veters (1882) 40 L T where the Master of the Rolls observed “ the 
Court would not interfere unless the trustee did that which was so utterly 
unreasonable and absurd that no reasonable man would so act " The 
same objection was taken in Thtrutenlatoef anar i 7Aan<7Ta Ammal, 
30 3Iad 470, and overruled It was there observed “it (Exparfe Lloyd, 
lie Peters) |S not an authoritv for the proposition that where proper 
reasons are given by Court for holding that action of a Receiver was 
irregular and has prejudiced the general interest of the creditors, it 
should not set aside the order passed by the Receiver ’ Me adopt these 
observations m dealing with the present case where tbe Receiver’s act 
nas certainly irregular and prejudicial to the creditors in accepting a 
loner bid at the second sale I’ambadnt Chetty t T Ramosirami 
Chetty, 44 At I. J 28t 


68 [23] Where no leceiver is appointed, the 
Power of Court if Court Shall havc all the rights 
ed 01 and may exercise all the 

powers conferred on, a receiver under this Act. 


NOTES 

Review — This is section 23 of Act HI of 1907 

Where a Court acts under Sec 23, now 5?, it eiercises the function 
of a Court and does not act in the character of a Receiver AVhe*e a 
Court acting under the provisions of the Provincial Insolvency .Act, re- 
sells the properiv of an insolvent owing to the failure of the auction 
purchaser to complete the deposit of the purchase monev and at 
resale the price realised falls short of the price for which it was on * 
ly knocked down the Court has power to call on the defaulting 
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purchaser to pay the amount of the difference and to recover such 
amount under Or \XI r 71 C P C 1/ana/ Chind v Ibrahim, 17 
^ L R 49 G2 Ind Cas 307 

In cases of summary administration under sec 74 and also in cases 
in which there are very little assets of the insohent to be taken charge 
■of and realised the Court may not appoint a Receiver as mentioned in 
sec 69 Mhere there is no Receiver the property of the insolvent vests 
in the Court, Gohind T)as v haram ^tng, 40 Ml 197 16 k L J 

32, Gol/tndo u Gopal, 9 N L R 132 

Is Receiver & necessary part; in a mortgage 6Uit° — The meaning of 
Sec 28(6) VIZ ‘that nothing in this section shiill affect the pcacr of 
any secured creditor to realise or otherwise deal with his secur tv in 
the same manner as he would have been entitled to realise or deal 
irith it if this section had not been passed ’ would be quite clear when 
read with tins section The question that arose in JajannntA 
J/iinrnri i Kalaehand linnrrti 41 C L J 290, was whether the 
mortgagee was bound to make the Receiver a necessary partj m his 
suit to enforce the mortgage bond and it was held that a secured 
creditor may enforce his security in tlie same manner as if Sec 28 
of the Insolvency \ct had not at nil been enacted and this is so 
even with regard to the question of parties to the smt It was con 
tended that in a mortgage suit all persons haring nn interest in the 
equitv of redemption mmi be made parties, and as the right of the 
insolvent vested in the Receiver under Sec 2"^ he was a necessary 
party Under the present section the interest of the insolvent vests 
in the Court where no Reveiver is appointed Can it be said that 
the moTtgigee was bound to Mie the Court in older to euforfe hi-- 
mortgage® lliat would be Hearlv absurd 

May — It IS in the discretion of the Court either to take upon 
itself the adnnnistration of the insolvent's property or to administer 
it bv appointing a Receiver And the Court lias power to appoint a 
ITeceiver either at the time of ffie order of aiijuu’icafiorr or nt -w/ 
time afterwards Ifammofioft r Mohandai, 3D C L J 433 192( 

AIR (Cal ) 319 

69. [20] Subject to.the provisions of tins Act, 

Unties and powers tho ICCPIVCI sball, With all COH- 

of receiver venient spcod, icaliso tho pio* 

poity of the (Icbtoi and distiibufc dividends amonji 
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the cieditors entitled thereto, and foi that purpose 
may — 

(a) sell all or any pait of the property of the 

insolvent, 

(b) give lecGipts foi any money iecei\ed by 

him, 

and may, by lca\e of the Court do all or any of the 
following things, namely — 

(c) caiij on the business of the insolvent so 

fai as maj be necessaiy foi the bene 
ficial winding up of the same, 

(d) institute defend or continue any suit or 

other legal pioceeding leHting to the 
piopeitv of the insolvent 
{e) emploj a pleadei or otlioi agent to take 
anv pioceedings oi do nn> business 
w inch may be sanctioned by the Court 
(/) accept as the consideintion foi the sale of 
any propeitj of the insolvent a sum of 
monev payable at a future time sub 
ject to such stipulations as to socuntv 
and otheiwise as the Court thinks fit 
(«'/) moitgagc 01 pledge any part of the pro 
port) of the insolvent for the purpose 
of laising monev foi the payment of 
Ins debts 

(//) refei anv dispute (o aibitration and com* 
piomisc all debts claims and lia 
bilitics on such Icims as may be 
agiccd upon, and 

(f) divide in its existing foim amongst the 
cicditois according to its estimated 
value am pioportv v\hich from its 
peculiar nature or other special cir 
cumstances cannot rcadilv or advan- 
tngeoiish be sold , 
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NOTFS 

I tdc Notes under Sec S6 tnfra 

Review — ^Tlus is section 20 of Act III of 1907, und is based upon 
Or XL of the CPC 1909 The powers conferred by this section 
on the Receiver ore far wider than those conferred under Or XL of 
the CPC 1903 Tlmugh it was found necessary for the purpose 
of insohency to mrest the Receiver with wide powers it was found 
at the same time necessary to provide a check for his extraiagaice 
Hence the provision for leave of the Court ’ 

The Official Assignee does not become a Civil Court merely because 
ho has a wide discretion in deciding on claims of persons ntlegms them 
selves to be creditors of the insolvent or betuuse persons aggrieved by 
his orders have a right of appeal to the Court R A Beanfirl <t 

1 Ailflpiri 11 M J T 391 A Receiver is not a judicial officer and 
hag no jurisdiction to nuke anything in the nature of a judicial eu* 
ijuiry 1 glance at the list of ibe duties and powers of o Receiver 
given in Sec 69 will show that judicial functions are whellj foreign 
to bis po ition in relation to the insolvents estate ^^lmont v Durpo 
Cnhron 22 C V N 704 In Sant i'nisod Sino/i v Shto Dut S»nO^» 

2 Pat ~04 'Msst \iiup Koer on behalf of her minor sons filed a 
petition claiming that three fourths ot the property should be ex 
onerated from the liability The District Judge thereupon called 
upon the Receiver to report on the objections filed by ^Isst Anup 
Koer The Receiver took evidence and came to the conclusion that 
her cortention was right The District Judge without considerinS 
the matter at all accepted the report of the Receiver and exonerated 
the share of the minor children from sale iifrW that “it is always 
desirable that a contention of this rsture should be decided by the 
Court fliid not by nn officer tbit ma\ be appointed by the Court The 
question raised on behalf of the minors was a question of paramount 
title and therefore a question rawing a very important matter belwee® 
the insolvent and the genera] body of creditors It was 

ffiat the District Judge ahoufif ftave fiiroseft" disposed of tibs 
j Diitereneebettteen a Receiver and an Ofliiclal Receiver — An 
jneceirer appointed under Sec 67 exercises such judicial or quosi judicial 
jpowers 05 may be conferred npou him by Rules framed by the Iligb 
1 Court under Sec 80 Rut in the case ot an ordinary Receiver hi4 duties 

I and powers are defined by Sec 69, and they aro executive in tbc»rrbarac« 

I ter and not indicml Atlmoniw Dur(|ar/ar«in, 22 C W N 701 

! 
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Cf&use (a) — The purchaser of property belonging to the insol 
connot impugn the sale on the ground that the Receiver nho sold 
property entered into an arrangement ailh the purchaser for defer 
payment of the purchase money without leave of the Court The Indi 
Cootract let has no apphraiion to sales by officers of the Court, St 
ir« r S’idhran, lo Ind Cas 3C9 The question of selling the proper 
of the insolvent is irithin the discretion of the Receiver, drman Sardi 
T Snfl hira Jt Sfort Co , ltd , 18 C L J S&i The Official Assigne 
has full power to sell the property and effects of the insolvent and it t 
bis dutv to sell the propertv ond effects of the insolvent and it is hi* 
dutr to sell the same with all convenient speed K oontrolfa d Co r A 
C Marleod 30 Bom £15 8 Bom L R 470 The sanction of the 
Court to such a contract is necessary Itid The Court’s power to 
interfere with a sale held by an Official Receiver is not limited to 
ca«es where there has been some ma/o fidet on the part of the Receiver 
nr the purchaser It can also loterfero in a case in which the action 
of the Receiver was irregular and has prejudiced the general interests 
of the creditors Ramhodia Chttty x Ramniiromi Chtii]/, 44 M L , 
J 284 

Clause (e)— “Bliat th* ps’iest did for the pilgrims could not ap- 
propnateh be described as business within the meaning of sectioo 
20 (c), now 59 (c), and the esercise of h» calling hr the insolvent 
cannot be called a trade under sec 40, now GO " dnonda r Conrih, 40 
Cal 678 21 Ind Cas 969 The Receiver mav carry on the business 
of the insolvent not with a view to profits hut only so far as mav 
l>e neecssarv for the beneficiel winding up of the same. Sec 57 {!> 
Bankruptev \ct, 1893 

LImIUtlen ta Powers st the Csort — *' The Court in the exercise of its. 
in^lvcncv jurisdiction has no ettmiaerv powers of realising debts due to 
the insolvent The powers of the Coart for this purpose are the same as 
tho<^ of the Reoeirer (sec 23, now nnd the powers of a Receiver are 
ilefined in ^ec 20, now 59 The power to order an alleged debtor of 
the insolvent to deposit the amoant of the debt in Court or to pay 
up IS not one of those powers The Court has no power to enquire 
tuio mefd /cfdKvalfr determia* the <r»tence of the amoant of fie deif 
It IS in this respect merely managing the eetaie of the insolvent It 
has power to enquire into rtaima against the estate, not into claims 
by or on behilF of the estate,” Cohiada t Copal 9 X. L R 182 
The Court, on an objection being made by persons who are no parties 
to the suit clsmimiDg the properties to be theirs and in their poa- 
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uin IS bound by clause <2) of r 1. Or \L C P. C to come to a 
jmte finding as to the truth of these allegations before it can make 
order directing the Receiver to take possession of t)ie properties 
uch allegations in the petition cannot be disposed of on the ground 
f discrepancy betirecn llteirs and the contents of earlier petition and^ 
filed by one of the petitioners and others It is not the duty of the 
Receiver of a property to enquire into the claims of title imde by 
third parties and the Court has no power under the Code to delegate 
an enquiry on the point to the Receiver Ilamula liahamon v. 

IChatun, 34 C L J 12J 

Leave of the Coart — In ill matters of impoitaiice the Recener 
should apply for and obtain the direction of Iho Court, BaJajt t 
chandra, 19 Rom 660 Sales by Reccner under the direction of Court 
must be treated as sales by the Court, ytinatunnei^a v Khatvnnn^a, 
21 Cal 479 In Vuh«mmarf Timor v Uunthi Bam, 5i P R 1^*^' 

132 P W R 1917 it has been held that ' the permission to sue the 
Reeetver that had appointed him nas necessirs, it being imnnlenal 
irhether the Rccencr be appointed by the Court iiiiOer the provision* 
of the 0 r C or under the In'.oKencv Act ’ Uthi furilttr that the 
lease of the Insolseiicy Court that bod appointed the Receiver « is not 
A condition precedent to the institution of the *uit ugainst him nh® 
under the circumstances should have been allovied reisonable tune to 
apply to the (nsohenc; Court for the said leave ” 

Absence of Leave If Valid Defence — The obtaining of leave ii a 
matter between the Receiver and the Court and the fact that the leave 
of the Insolvencv Court has not been obtained is not a snhd defeme 
which a defendant tan raise to a suit by the Officul Receiver f" ^ ' 
Branson, 1914, 2KB 701, Offitial Beceatr, Cmndatore t B B 
Kanga, 14 L IV 655 1921 MW N 85S 

Difference between a Receiver in Actlen a Receiver in Insolvency — In 
4mnf<i/ol r .Yoroin Chandra 30 C L J r>l\ hrld. “ the rule 
that a suit should not Iw instituted against r Receiver u itb- 
out the previous sanction of the Judge having the carnage of the i ro 
ccedings in which the Receiver had been appointed oiih applies to n'l'S 
whore the Receiver is appointed in an action and does not apph t" ” 
receiver as mentioned in the Provincial Insolrenti let, who is realH 
what IS known in the old P'nglisb law as on assignee in bankrnptm 
This view has also i>een followed in ftant J’ivw} h^ingh t .Sficjc I>'‘f 
Sing, I L U 2 Patna 721, wlofe it h*is been held that it ’mt 

necessary to obtain the lease of the Court to proeeed npani't w 
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Receiver appointed under the protiiioiis nJ the I’roMi cial Insoltency 
\ct But according to tho caw of lw»«i IhUsui IK Sdra v fioiKid 
Batcant Por*/iov«, 22 Bora I» H 987 58 lad Cas 411, he being a 
Public Officer nithin the meaniti' of Sec 2 (17) of the C P C is 
entitled to a notice before on action can be brought agiinst liim There 
u no statutory provision under nliich leave is nece^sarj to file a suit 
against Official Receiver On the other hand iiliatcier provision there 
la in tho Art relating to the grant of such leave is Lonfined to creditors 
I tde Seo 28 (2) The utmost that tan he sold is that an Official Re 
ceiver is a public officer within sec 2 <1 17 (if) ol C P C and notice 
Underset. bO is necessary before filing a ••nit agflin«t him lit 1/aAmna 
Kunteurc h I Dond 1924 A I R 40 (All) 

The Reaicnt for tbe aboie distinction — Sulainian J in delivering 
the judgment in J/f l/uf iniu Atm «r » / 1 Vniul 1921 AIR 
40 (UI), observes A Receiver oppuiitetl under tie Code of Cnil 
Procedure merely holds the esint© on behilf of tie Court The estite 
<iots rio( te»l ill him, nor does le in ativ waj npresent it J<eave ol 
■the Court i« necessarj iii order that Iv iiiiploAdiui, him tl e estate mas 
be boimd Mithout leave of the Conn he rppre'onts nnbodv , after 
leave lie repre*>cnts the real benefit laiy A Rereiier under the fusil 
verc> Art hold* a different rnpncilv aliotetler He is nore tinu a 
mere officer of tbe Court Under '«h 2^ (2) the in^'Olveiit s c«tnte 
teds III Urn lie alone, end no one else represents tie estate fie 
therefore is the proper port} to be inijileaded in tl e action \ / I ir 
»* iircnnlinn^J nremarv for such; / cm 

Clause (d)— After the vesting order i\ made bv the Court tic 
Receiver alone is competent to »iie, fwhn r U irn J Bom 4 f 

A Court mav iiitl oriw a llecriter to me in ]ii« ov n nan e an 1 a 
I'ecener who is aiitl orised to sue t'lough rot esprev'lv in I is nw n i it e 
•mav do so 1 ' virtue of his appointment Jajnt TViri/i r A if i; i«ir 
tu Cal TO) 5C L J ""O 23 C-l (342 2C A\,\ 

4(i9 A Receiver cannot he parts to n mit iriilioi t tie 1 ave of the 
‘Court, Vmn I'f (1 r Khetra, 32 Cal ,7(1 AM eit a Rcteiver njpoii ted 
bv the Court institutes cml pttireedings and is rejli'ed bs nn<*Ier 
•subserjuciJtlv it IS nece«>arv that the new Psseivir ild le n aJe 
a partv to tl cse proceedings, Ufi r /M/ i 2s MaJ 1*' An ir'erim 
Receiver cinnot Ic made a | artv. In 1 r Hunt 1 B II C R ,31 
The power of the llecciver to sue srith or wubout *' 1 ? leave cf tic 
Court depends upon the ternu of his appoinlinent ff t’ere i< 
autlu'ritv given in lu« smi of appoiotirert to roe tie roit sr 
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disniKsel J)rnf timoyec v 14 Cal “’23 where the order 

appointin,? him i Recener Ri\ev him rower to let and sell the immoTO- 
able property to take and nse all such lairful and equitable meana 
and remedies for lepoveniifc realising and obtaining payment of the 
lents as shall be expedient /el«f tlint under the terms of such ao 
order the llerejyer had poirer to sue to eject without obtaining per- 
mtssiQTi ot the Court, Kondas & ndu s J p McGregor, 18 Cal 4iT 
K Receiier cannot entrust or delegate his duties to another, Ralaji V 
Jcmclardia 10 Rom 660 

X</5 Pendens — 1 rfl insolierrcj is not affected by the- 

doctrine of hs pendenj and a parts seeking to bind him by the result 
of the suit must apply to hare him joined as a party to the suit A 
decree for ».ale obtained by an unpaid vendor against his insolvent 
vendee sijhseciuent to the order of adjudication without making the 
Peceiver psrti in *he suit is a nirWr^r 'o is the sale under the dccreOf 
and the pttrehnser at such a sale acquires no tide against the Assignee 
Vokahng»n«ni Stibtamia t b T RamkiiiAna 70 Ind Cas 337 But 
m Jujai rintk V iri'ari t «<A •» <f /{onrrji 41 C L J 290 it was held 

tint a secured creditor mac enforce his sccurits os if See 2S had not ot 
all been enacted and this is so even wiTt regard to the parties to the 
suit It lias contended tint m a mortgage suit all persons having 
ail interest in the eqiut' of redemption must be made parties and na 
the right of the insohent vested m the Receiver under Bee 28 (2), he 
nils a Qeoecsnri parti This coniention iras regarded to be unbound 
kndet See '’■fl- the mtereat of the insolvent vests in the Court where 
no Recener is appointed Can it be said thit the mortgas^ee was bound 
to sue the Court in order to enfon-e tl e mortgage * That would be clear 
Iv absurd The reasonable construction therefore is that a secured 
creditor is not in any wav nffeited bs the other provisions of Sec 
28, and for the purpose of enfiircing the mortgage it should le held 
that the title to the properts remained with the mortgagor 

It permission necessary to tut » Receiver — ^There is no statutory 
authority for the proposition that a person who is suing a Receiver 
Appointed under tho Prov Ja^iyeuej' Art ) as to obtain the pernussiofl 
of the In«o!vencv Court A Receiyer appointed under CPC merely 
holds the estate on behalf of tlio Court The estate does not vest m 
him Nor does le m an> wot represent it and leave of the Court 
necessary in order that by itiirlimdmg him tho estate may be bound 
INilliout leaie ot the Court le represents noiodj , after leave ho re* 
presents the real Wiieficiarr A Receiver under the Prov Insolvency 
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Sec, 59(f).] 

Act Iioltls a different capaei*\ altoRether fie is mort. than a mere 
Officer of (he Court Under Sec f?l?(2)ofthe \cty ffte «»'*< funf J titute 
tests lit Aim He alone and no one else represents the estate He 
therefore is the party to be impleaded in the action >o leave .s 
accordingly neccssarj for suing liim The utmost that can be said is 
that a Receiver is a ‘ Public Oflicer n-itlii't the reeantng ot Sec 2 (17)d 
of the C P Code, and a notice nndcr Sec S) C P C k cecessars 
l/aAiirniia Xiiinror v } R Ihitui 77 Ind Cis o" 1924 K I R, 
(All ), 40 l/iironlal t f R Huiid,^ A L J 1110 also lays donu 
that where a suit is instituted aitlout preiious notu* having been 
given to a Receiver and he does iiit tike the plea <t » int of notice 
but raises it at a later state he does not wane his right to raise sucli a 
plea, and the suit must be dnmi-'ed for want of sncb i notice 

Sales by the Receiver — Sales I ' the Reccner m whom the property 
of the insolvent vests iimler Sec li* non are realli sales by tlio 
oaner and mat be held either b' public auction or b\ t nvate trcati 
The procedure for sales in execution of de«rce« under ( I C docs not 
applj to them Fnta-uihh r 'J C R N 1072 TJie 

provisions of the C P Code do not appiv to sates of an insolvent’s 
proportv bs the Receiser under 39 of the Provincial Insolreiics 
All. Vi/fcAiinfe J/unirdil, 30 AH '• 11 A I J 079 21 Ind Car 
7C3, 7/iisniHi t \[d /itiHir AVedt 74 lid Cas 602 

Oecuptney holdings hether the occupanev holdii gs are sale 
able or not nitliout the consent of the rat "it has non been concluded 
by the decision of a Special Bendi in the case of Chandra Binotfr r 
fllinlh 4fi /{(lAsA, 24 C U \ M's F II m nhich it wis held, that 
apart from rii'tom or local usage the transfer for value of an occu 
panev holding, in whole or in |>*vt, is operatire against the raivat 
whether it is made vcliiiitarilT or i voluntarilr, but inch transfer is 
not effect lie ngainst his linillord • it) out I is consent 

Breach of Contract —Tl e right to claim damages for injure to the 
lankrupt’s credit and repntition does not pass to the trustee in bank 
ruptcr but remains in the fstntfn/f, and 1 e is comi>etei t to maintain 
on action for the resviverT of damages, R iLon v f t ited (ountin 
l"inl W . in20 I K tpp Cas H>2 In /.VUow e Itntl e 2 31. I 
C Earle J observed * tW right of action does not pass alien* 

the damages are to l>e estimated Iv immediate reference to pain felt 
b> the bankrupt in rcsisect of I is Imi'v mmd or character, and aith- 
out immediate reference to Its ng) ts of j rojiertv Tl us it has 
Laid down that the as'ignee* cannot sue for bn 
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inarnage fordimial comers-toi sedaction dejamat on battery 
I I ly to tie icison tj it je t as by not carrjing safelv uot 
c g not savi „ tro i m i iiso m ei t I T process of la> 


60. [21 J (1) In any local area in which a de 
Special pcov.cocs m halation has been made undei 
regard to immoTcable SCCtlOn C8 Of the Code of ClVtl 

Procedure, 1908, and is in force 
no sale of immoveable pioperty paying revenue to 
the Government oi held oi let foi agricultuial pur 
poses shall be made by the receivei , but, aftei the 
othei pioperty of the insolvent has been lealised, 
the Court shall ascertain — 

(o) the amount lequiied to satisfy the debts 
pio\ed undei this Act aftei deducting 
the monies alieady received, 

{h) the immo\eabl8 propel ty of the insolvent 
remaining unsold, and 

(c) the incumbiances (if any) existing theie 
on and shall foiwaid a statement to the Collector 
(ontammg the particulars afoiesaid, and there 
upon the Collectoi shall pioceed to laiso the 
amount so requued b\ the exercise of such of the 
po\^els conferred on him by paragraphs 2 to 'iO of 
the Third Schedule to the said Code as he thinks 
fit and subject to the piovisions of those para 
graphs so far as they are applicable and shall hold 
at the disposal of the Couil all sums that mav come 
to his hands by the exercise of such powers 

(2) Nothing m this Act shall be deemed to 
afTcct any provisions of any enactment foi the time 
being in force prohibiting or restrictinc the cxocu 
tion of decrees or orders against immoa cable nro 
pertv and any such provisions shall ho d'^'^med to 
apnlv to the enforcement of an order of adjudi 
cation made under this Act as if it were such a dc 
croo or order 


Sec. 60.] S\LE OF REVEVDE-P'kYING PROPERTY. 20S 

NOTES 

Retfev — Tins is .ectii-n 21 tf Vet 111 of 1907, and is intended to 
adord protection to tlie agricnlturuts conteniplatcd by sec 6S of 
tl e t PC 1003 

Sale of BeTenae paylnf property — ^Whero an immoraCIe property 
beloiii,itig to an insolvent whose cltim honcrer to it was in dispute was 
sold 1>\ the Receiver for a low price, held thaC sale was void either under 
Sec bO ProT Insolieno Vci ot utmIct- Sec 6 of the T P Act, Aosir 
Ilo^wn V J/nfia u’ 1923 \ I R lOndhl 299 

'* Held or let for agrieultoral purposes " — VgricuUnral porposes 
must bo for the purpose of cuUivaling soil Rhere the mam object 
of occupation is the dwelling house and where the cultivation of the 
soli if any, was entirely eubordiiiate thereto, held, the land was not 
used for agricultural purposes, KaJi J.iisen v Janbt, 8 TV R 250 
Cultivation of indigo is an agricultural purpose, but not manufacture 
of indigo cakes, 5ure«drn t Hart ilohau J1 Cal 174 Lands for the 
luhnation of potatoes gram, sefetahles, are lands for agncultural 
purposes, Etno Fmprror r lleromler, 2o Mad 027 13 M L J 893 
Hut see Umrao IStbi t Syad Mahomed 27 Cal 2Cto 4 C M N 76, 
where it was held that growing vegetal le< and senrsun<fa is not an 
agricultural purpose So planting bamboo mangoe trees, is not an 
agricultural purpose, .Summon 6o/e t- raghnli}, 34 Cal ICO A lease 
for the cultivation of coflee is an agricultural lease Afuruprsa v 
Cl inanthalat, 14 Mad 421 

Tbe Paniab — “The first clau^-e of Sec 2\ (now 601 » appli- 
cable to the Punjab and the cecond clause of that section does not 
require that the Receiver or tbo Court should proceed through thfr 
Collector The underlying principle of the law of insolvencv is that 
all insolvent shall be fieed from his indebtedness and shall obtain 
a discharge within a reasonable period and the Court or a Receiver 
proc-eeding under the InsoUenes Act should proceed as far as possiblo 
on the same lines as a Court acting in execution of decrees In exe- 
cution of decrees against the land of indebteci members of an agricul- 
tural tribe it lias alwavs been the practice that the debt should be 
liquidated bv a farm terminable after a rentonable jieriod and the 
masimum period for which O farm has been permitted is twentv years 
Bv the arrangement of such a farm or w mortgage, which is automati 
calh redeemed bv the profits the debt w autoinaticallv extinguished 
Ordinarilv, different or harsher measure* slonll not be taken against 
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nJdrnagp, for (iiminul comersatiou, seduction, defamation, battery, 
iniuiy to the person hy ttiyhi/eme, as by not carrying safely, not 
curing, not saniig troni Jenprisonmciit by process of law.'’ 


60. [21J (1) In any local area in which a de- 
Special pro™..aa m claratioix has been made under 
regard to immoveablo SBCtion 68 of the CodC of CWU 
property. pToceduTe, 1908, and is in force, 

no sale of immoveable property paying revenue to 
the Government or held or let for agricultural pur- 
poses shall be made by the receiver; but, after the 
other property of the insolvent has been realised, 
the Court shall ascertain — 

(a) the amount required to satisfy the debts 
proved under this Act after deducting 
the monies already received; 

(&) the immoveable property of the insolvent 
remaining unsold; and 

(c) the incumbrances (if any) existing there- 
on , and shall forwai'd a statement to the Collector 
containing the particulars aforesaid; and^ there- 
upon the Collector shall pi'oceed to raise the 
amount so required by the exorcise of such of the 
pmrers conferred on him by paragraphs 2 to 10 of 
the Third Schedule to the said Code as he thinks 
fit, and subject to the provisions of those para- 
graphs so far as they are applicable, and shall hold 
at the disposal of the Court all suras that may come 
to his hands by the exorcise of such powers. 

(2) Nothing in this Act shall he deemed to 
affect any provisions of any enactment for the time 
being in force prohibiting or restricting the execu- 
tion of decrees or orders against immoveable pro- 
perty; and any such provisions shah be d'^omed to 
apply to the onforcomont of an order of adjudi- 
cation made under this Act as if it were such a de- 
cree or order. 


Sec. 60.] SALE OF REVENUE-PAYING PROPERTY. 20^ 
^OTES 

Reriev — Tins h 'ccticn 21 if Vet III of 1907, and is intcnileJ to. 
atford protection to the aenculturists u<» rontcmplatetl by sec 03 of 
the CPC lOOS 

Sale of Retenue paying property — Where an immaTaulo property 
beloiiKing to an iiisolTeiit nhose elniin houcter to it nas in dispute was 
sold 1 1 the Rereirer for a low price, held tliaC sate was TOid either under 
Sei 00 Prof Inviheno Act or under ^ec 6 of the T P Act, Aasir 
Z/oM-in T J/rt/ui ns s.mi.iB, 1925 \ I IS tOiidh) 299 

"Held or let lor ajrleoUoral purposes” — Vsncultural porposes 
nnist be for the purpose of cultivutinR soil Where the mam object 
of ofiupation IS the dwelling house and Hiicre the cultivation of the 
soil, if any, nas entirely subordinate thereto held, the land was cot 
used for agricultural jiurposcs, Koh Kit$tn i Jankt, 8 W R 250 
Cnltivation of indigo is an agricultural purpose but not manufacture 
of indigo caVes, Surrinfm c y/itn JJ Cal 174 lands for the 

(uUnation ot potatoes gram, vegetables, nre lands for agricultural 
purposes, Kiiii; Imifror r 4lr,fOiufcr, 2o Mad C27 12 M L J 393 
Rut see tfmroo Jldn s Synd Vfahotnrd 27 Cel 205 4 C W N 73, 
where it was held Hut growing vegetal les and eonesunda is not an. 
agricultural purpose 8o planting bamb<M> mangoc trees, is not an 
agricultural purpose, SKmmon 6o/e I Ihig^uhii, 24 Cal ICO A lease 
fur the cultivation of coffee is an agmiiltural lease J/urufiria v 
tl iiiiiiithabai, .4 5Ind 421 

The Punjab — ‘‘The first clause of Sec 21 (now $0), is not appli- 
cable to the Punjab and the second clauve of that section does not 
retiuire that the Receiver or the Court should proceed through the- 
Collector The underlving principle of the law of insolvency is that 
an insolvent shall be frceii from his indebtedness and shall obtain 
a discharge within a reasonable period, and the Court or a Receiver 
pro«>eding under Ihc Insohenci Vvt, slionfd proceed as far as possible 
on the same lines as a Court acting in execution of decrees In exe- 
cution ot decrees against tlie land of indebted members of an agricul- 
tiinl tribe it has alwass been ilie practice that the debt should be 
liquidated bs a farm terminable after a rei'-nnable period, and the- 
niasinnim period for which n farm has been |>crmitted us twents years 
Rv the arrangement of such a farm or n mortgage, which is ’ 

cnllv redeemed bv the profits, the debt is nutoiiiaticaIN ^ „ ’ 

Ordinarily, different or hardier measure* shonll not be taken 
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a person, wlo becomes an insohLiic under t«o jrovisioos ot tic Ja 
Uaiiji X Gnit/ariLa{ 2 Lab 78 bl Lcl Cas bi-i 

ror the procedure to be tolloned by the Collector, ude tie drd 
schedule of the CPC 1908 

In laibati i l{o)ah ^ktamnkh, 41 All 296 tolloaiiig the Full 
Bench case ot Loll a }Jcjs » 6o/;u 'imjh, 4J \11 olO i judgment 
debtor against alioiu aere oatstandiUo decrees ot a Retenue Court 
for rent being adjudicated insolvent, the decree-holder sought to ex 
ecute Lis decrees and was met by an objection that the propertv agaiust 
which execution \ as sought bad been translerrcd b> the iiisolreiil 
judgment debtor to hia wife and minor «ou ilie decree holder, there- 
upon, Kith the Icate ot the Insolvency Court brought a suit lor a 
declaration that the translcrs made bv the insolvent were lollusue 
and shan transactions and that the properties should be decKred to 
have vested in the Receiver Held that lu as much as tie Proviii 
cial Insolvemj did not apply to prineediigs in the Revenue 

•Courts tl e suit was tuisconcieved and not man tamable 


Distribution of Property 

61 [39] (1) In the distribution oi the pro* 
peity of the insolvent, theic 
Priority of debts Shall be paid in piionty to all 
othei debts — 

(а) all debts due to the Ciowti oi to any local 

authoiity, and 

(б) all salaiy or wages, not exceeding twenty 

rupees m all, of any clerk, seivant or 
labourei in respect of services rendeied 
to the insolvent duiing four months 
bcfoie the dale of the piesentation of 
the petition 

(^) The debts specified in sub section (1) shall 
Tank equally between themselves and shall be 
paid in full, unless the propertv of the insolvent h 
insufficient to meet them, in which case they shall 
abate m equal pi opoitions between themselves 

(3) Subject to the loiention of such sums as 
may he necescniy foi flic c' ponses of adniinistra 
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' tion 01 otheiwise, tlio debts specified in sub section 
( 1 ) snail be discnaiged loithwith in so far as the 
.propel ij of the insolvent is suflicicnt to meet them 

(4) In the caso of paitncis, the paitnership 
property shall be applicable in the flist instance m 
payment of the paitnership debts, and the sepa 
rale propeitj of each pailner shall be applicable in 
the first instance m payment of his sepaiate debts. 
Where theic is a suiplus of the separate property 
of the paitneis, it shall be dealt with as pait of the 
partnership piopertj , and shall be dealt with as 
part of the lespective sepaiate pinpeity in propoi 
tion to the rights and mteiests of each partner in 
the paitneiship propertj 

(5) Subject to the pioMSions of this Act, all 
debts enteied in the schedule shall be paid lateably 
according to the amounts of such debts respectne 
ly and without any prefcicnce 

(6) Where there is any suiplus aftei payment 
the foregoing debts, it shall be applied in pu^i 

ment of inteiest fiom the date on which the debtor 
IS adjudged an insolvent at the late of six per cent- 
-um pel annum on all debts enteied m the schedule 

^OTI■S 

ReTleir— Tins is section 33 of Act 111 of 1D07, and u based on 
Sec 40 (4) of tie Bankruptcy \ct, 1893 The introduction of this 
section ID \ct HI of 1907 was thus explained in the 'Notrs on Clau$e$ 
to that Vet “The list of preferential pavments enumerated in 
Sec ISC of tlie CPC 1882 while includinc Crown debts gires no 
priority to the wages of serrice or labour rendered to the insolrent 
On the oti er hand the inrarialle preference given to mortgages over 
unsecured liabilities is not expedient It is proposed therefore to 
adopt the principle accepted in Sec 40 of the Statute of 1883 as 
supplemented bv Sec I of the Preferential Pavments in Bankruptcy 
Act. 1888 ' 

•• Crown Debts '—In Ff ond Co (1878) L R 9 Ch D 

4C9 James I J held that wlienever the right of the Crown and tl 
Tight of tie subject with respect to the pavment of a debt of 



266 PROVINCIAL INSOLVENCY ACT, 1920 [Sec. 61. 

degree came into competition, the Cronn right prevails It was held 
that the Crown having a right of distress could proceed to distress 
and It nas therefore right that the Croun debt should be paid in prio* 
rit^ to other creditors Cotton L J lield that the right exuted even 
«hen Crown submitted to corae in under Tlie administration of the 
assets 111 the ninding up of the company A distinction has alwaj’s 
been drawn between a faankruptc} and winding up m as much as in 
tlic former the nliole of the properts is digested from the former, 

1 1 the company and passes to the Tni tee and becomes his property, 
nhi'e in the case of winding up there is no such divestment In Rex 
1 ire/Zs, 1812, 16 East 278 “ the incontrovertible rule of law that 
u/iere tZie King s ond snbjfrf a fifir ronriiT the king’s shall be pre 
ferred has been established ' 

Crown debts and mortgages — In I nglish mortgage? the ownership 
1? wholh transferred to the creditor which h however, liable to be 
divested bs the repavment of the loan cn the appointed daj The 
mortgagee? have the right to enter upon the pos?e??ioii of the property 
luimediatelj upon ^ le execution of the deed but the po?session of the 
mortgagor is protected b\ a covenant for quiet enjovment till default 
The mortgagor has ojIt the right to redeem The mortgagee is not 
olliged to ipplv for sale of the propertv mortgaged He has no debt 
prO'able m tie in^olvenev until Ins seciirit' ho? lieeti valued or 
realised It stands outside bankniptev Crown i? therefore not cn* 
titled to vriorit? over the immoveable vropertv so mortgaged 
l/u7i/iinni(7(f Khna i Vonir/ 2*) \ll 617 rhrnhtm Khan v Rang- 
titomt ■\ffjr7rr 28 Mad 420 Tlie second mortgagee has a right to 
redeem The ownership of the propertv passe? to the fir«t mortgoft^ 
and be is therefore not entitled to prioritv over the Crown Rani of 
Vpner I/iiha r AiJinmufratar Crnrml, Rrngnl 4 » Cil B-H 22 C H 
\ 793 

Local authority — " The expression local niitl nritv shall mean a 
Municipal Committee District Board bodv of T*ort Commissioners or 
other autboritv legallv entitled tn or entrusted bv the (Jorernment 
with the coa*rol or management of miMiicipal or local fund? Sec 3 
f2?) of tAe Oeafrnl Clftutei Irf T of 1807 

Cleric ar servant — Occasioml clerks or servant? are not entitled 
to the lenefit of pnentv 7 roor/e llnlfri I< fl 16 Fri 412 Caime); 

1 Rarl lorG 2 TC B 7-10 

Labourer The espression lalmircr deiinte? persoiu who earn 
fl eir cinilv bre-d 1 r persrml mnnnnl Inhonr or m oonipatior? which 
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roiuire little or no art or skill or preiiouy education ” J Chand v. 

5 Bom IJJ Thus a person emplojed to spiu cotton in a spin- 
ning mill IS a labourer. 

Partners. — Iiisolieiic} of a single partner dissolres tho partner- 
ship business and after adjudication order has been passed against 
one of the partller^ nf the firm a peron holding a decree against the 
firm cannot proceed to attach the pro{>ert> of the firm because b; 
nlloning the execution tho solvent partners abandon their rights of 
admiaistering the joint estate and in the interests of the joint credi- 
tors the decree holder must be restrained from going on with the 
execution, iiadfinnal r iitiKtyol, 21 Bom 20o 

Non sebedultd debts — 1 he Official \ssigii«c distributed the assets 
ot the insoWent after deducting commisMon, Ac to the two scheduled 
creditors though he had notice of cla m by three other creditors, and 
their claims nere neither admitted nor rejected Iltld, that the Offi- 
cial Assignee nas personallc liable for the amount, of which the three 
creditors had been dejirir»d Rt ilrrkibald Odckritt Peace, 2Q C Vt 
N 

Landlord and Tenant— By virtue of the provisions contained in 
Reo 101 of the Oitdli Kent Act a landlord is a secured creditor of hi» 
tenant for his rent, and nben tho tenant becomes insolvent, the 
landlord is entitled to he paid the rent due to him out of the pro- 
ceeds of the sale of the crops of the irsolvent before distribution is 
made among other creditors Vithnmhher yath i Rulha 81 Ind Cas 
Gir 

Interest — IMieio an insolvent’s e;>tate is sufficient to pay off the 
creditors m full leaving a balance in the hands of the Official Assignee 
the Court will direct interest at 6 per tent to be paid on such proved 
or admitted contract debts as evpVesslv or impliediv carry interest 
from the date m w Inch the insolvenes pet tion was filed. In Re 2Iaho- 
mrd Shah, 13 Cal GO See also In Re Thomai Penera, 1 Hf H C 

63- [39 (1) (2)'] (i) In the calculation of divi 
dends, the receiver shall retain 
Calculation of divi- in his liands sufficient assets to 
meet— 

(a) debts provable under this Act, and ap- 
Iiearinfj, from the insolvent’s stafp 
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ments or otherwise, to be due to pei- 
sons resident in places so distant that 
in the ordinary course of communica- 
tion they have not had sufficient time 
to tender their proofs 

(&) debts piovable under this Act, the sub- 
ject of claims not yet determined, 

(c) disputed proofs or claims, and 

(d) the expenses necessary for the adminis- 

tration of the estate or otherwise. 

(2) Subject to piovisions of sub section (1), 
all money in hand shall be distributed 
as dividends. 

NOTES 

—This is seotioo 39 (1) (2) of Act HI of 1007, and la tased 
upon SCO CQ of tho BanVrtiptc 7 Act, 1883 

This section malca provision for th»* r«i*Tactt ef the dues of 
tors who lave not cr nho toaU not file proof cf t’ e.t debts h * 

..JDie-neceivef before mating any distribution of dividends must hwp 
apart in deposit with him sufficient sum to meet the claims of such 
creditors There is no provision for disposal of a dividend vrhic'i 
has not been claimed as was the caso under sec 44 of the In-l'a** 
Insolvency Act UTiere after tne admission by the trustee of the ere 
ditor’s proof against a banhrupt’s estate and that creditor's parti 
cipation in a first dividend, it was ascertained that he had proved 
for and received more than lie was entitled to and upon an applica- 
tion to the Court his proof was reduced, held that m the ahscnce of 
anv rule in banhruptes, th% wellLwuwn .principle of equitj, that 
a beneficiary who has been overpaid is not entitled to receive any 
further payment Out of the common fund, until the payments to tie 
other beneficiaries are levelled up to the amount received by the 
overpaid bencficiars, was applicable, with the result that the over 
paid creditor was not entitled to participate m an> fi-turc dividends 
in respect of Ins reduced proof without gisin^t credit for the ovcrpai- 
ment in respect of Ins original proof In Ilf Honre if • 

<1931) 2 Ch D 325 
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63. fSO (3)] Any creditor who has not proved 
his debt betoic the declaration 
..hW .5 '•jSved o£ any dividend or dividends 
debt before deciara shall bc entitled to be paid, out 
tion of ft dividend money foT the time being 

in the hands of the rcceivei, and dividend or divi- 
dends which he may liave failed to receive before 
that money is applied to the payment of any future 
dividends, but he shall not be entitled to disturb 
the distribution of anj dividend declared before 
his debt was pioved bj leason that he has not paiti 
cipated theiein 


NOTC-> 

R«t1c« — T l !■> IS mc 3^(3) of Vet III of 1D07 In \)\d1yanaiK v 
ananfdai 3 All '99 tio cred tor of an insolvent nbo batTsssigrned 
all his properts to trustees for the benefit of all his creditors generallf 
sued him for his debt joining the trustees as defendants on the 
ground that tlies I ad refused to register his claim Tl e trustees bad 
refused to register the claim on the ground that the plaintiffs had 
not applied for its registration mth n the time notified b; them 
Held that m ns mud as tie plaintiff lad applied for tie registration 
of his claim before the distribition of the Bs.sets the trustees had im 
properly refused to register it VIso in TSr CohhoM 36 Cal 512 the 
High Court ftlloned tl e claim of a cred tor to be scheduled m appeal 


64. [39 (4)] When the leceiver has realised all 
„ , ^ , the property of the insolvent or 

F,„l 

opinion of the Couit, be realised without needless 
Ij protracting the receivership he shall deelaie a 
final dividend, but before so doing he shall give 
notice in manner prescribed to the persons whose 
claims to be creditors hive been notified but not 
proved that if they do not prove their claims with 
in the tune limited bv the notice, he will proceed to 
make a final dividend without regard to their 
claim'! After the expiration of the time so limited 
or if the Couit on application by anv such claim 
ant grants him further time for establishing ’ ' 
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claim, then on the expiiation of such further tune, 
the property of the insolvent shall be divided 
among the creditois enleied in the schedule with 
out regaid to the claims of any othei peisons 

NOTFS 

This Is sec 39 (4) of \ct III of 1907 and under sec 39 (4) a 
■of Act in of 1907 the partJciiKr form of notice to creditors ^vho^o 
olaitns have been notified but not proved is prescribed wheneycr a final 
•dividend >s to be detlaied In Madras the Rules lutder the Insoheucv 
let reijmre a sepaiate legistered letter addressed to each creditir 
and when a notice of that sort is prescnlied bv the Rules made under 
the statute a strict compliance with the Rules is necessars liefore 
the creditor s claim to share m the final dividend can be disallowed 
Vbere p final dividend ha» been decUred without giving the requ're'I 
not ce to a creditor the right of proof is not afferted hr mere 
laches on Ina part in not furnishing proof earlier and he si out I 
bo allowed to reopen the nntter and givei an opportuiiitv 
proving hi« debt within a tine to be fived M the Court Tcrt^ahi 
fiurnjann O etty u AnLonn Ch ttn 47 Mad 916 47 V L J 240 
60 Ind Cas fl»0 lOU I 1 R (il) 769 

65. [SO (5)] No ‘=uit for a dividend shall he 
No suit for divi f’SAinst the lecGivei , but wheie 
Jend the lecGivei refuses to pay 

dividend, the Couit ma> on the application of am 
cipditor who is enteied in the schedule, older hnn 
to pay it and al=o lo pav cut of Ins rvo mcripv m 
teiest themon foi the time that it 1 *= withheld, and 
the ro-ts of the application 

NOTFS 

Review— This i sretmn (>> of Act 111 of 19(1" Vltl ouji m ‘l''r 
tliM fection no suit 1 cs agjinst the erder of a Rtreiicr refusing P'"' 
rociit of dividend the remodv of n orator lies iii ut ivmg the Cuirt 
in tic first instance ni d tl en if necessarv to move the High C urt 
"igainst tie order of lie fudge iv w"t of appeal, 1v leave of tie 
Di'tnct Court or o* tie Uigli Court Vile sec 7) H) » /ro If 
‘Receiver appears to lave witldetd tie pavnicit will out nuj reason 
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See. 66.] ALLO^^A^C^ TO INSOLVENT. 

obic cause the Court tuaj order liini to pas thereon interest out if Ins 
oiru tuoncs 


66 [40] (i) The Couil may appoint the insol- 
t, X. vent himself to supeiintend the 

Management by . » .i * . i * 

and allowance to in- management of the pioperty 6f 
the insolvent or of any pait 
thereof, oi to cairy on the tiade (if any) of the in- 
solvent for the benefit of the cieditois, and in any 
other icspect to aid in .idimnistcimg the property 
in such manner and on such teims as the Couit ma\ 
direct 

(2) The Couit ma^ fioni time to time, make ' 
such allowance as it ina\ think just to tlio insol / 
vent out of his piopeitv for the suppoit of himself 
and his familv oi in cdisidei<ition of his serviccsj 
if he IS engaged in winding up his estate hut nnv 
such allowance mav at am tunc 1)= varied cr cle 
toimin«cl bv the Couit 


NOTES 

Betlew — Tills i '■oition 4fl d \<t III of !D()7 bo-sej on Sec G1 fl) 
<2) of tlie flaiibniptcj let IJ' tlu« 'ection it is intended to 

iiircst tlie Court uith Kutliont' to allon au insalreut to manage 
Ins buxlne^■< for lieneficinlh nudiiig it iijt giving tlie insolvent such 
allowances for tlie niamteiian e of liirisolf and Ills family as the Court 
thinks fit and proper 

•' Trade ” — See Notes under See 4J jiipm “ What the priest 
slid for tie pilgrims could not api ropnateh he described as him p’t 
nitinn the moaning of Pec (e) now 59 (c) And the exercis" of this 
catling bv the in'otvcnt under ^ec -fO fl' now CS enurd not be deem 
ed a tmlf” Iniidi • Ooi nt 10 Cal 678 Tl e term business is 
wider in its appIr..tion than tie term trade \n iiolated business 
transaction is trade when he ha« an intention of gaming and continu 
mg to gam his lnehlood b it, t-rimrie Jl iint if Tinjf ]lf J/oi/ffon 
1890, 8 More 1 In Cuitmin f imf/ori r CurnnH nnhl i IS Rom 
291 P C I^ord ^'orris oVerred tint tlie expression “carrv on 1 iisi 
ne»s” IS a vers elastic one and almost incapable of definition «o that the 
tribunal must in esch case look to the particul-r circumstarces 
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that case the question arose whether the high priest of a shrine who 
receive! personal offeringi m money from his followers could be 
said to carry on business The question was answered in the negative 
and it was with reference to such offerings that the Judicial Com* 
mittee observed that the phrase carry on hut. ness was intended to 
relate to business in nhicb a man might contract debts and ought to 
be liable to be sued bv pei^oas who had business transactions with 
him” ilahina,ah Manmirtt Chandra t Chandi Choran, 24 C W N 
582 

The title of the OfBi lal Assignee to the subsebiiently acquired 
property of the insolvent is subject to two qualifications, (1) when 
the insoheiit has acquired propertv subject to lien and obligations in 
such a case the propertv taken is subject to equities and charges 
nhich affect it in the hinds of the insolvent and (2) when the insol 
vent carries on a trade it subsequent period with the assent of the 
Assignee and the properti winch is acquired in the subsequent trade 
will be subject in equitv to the charge of tlie creditors in that trade 
m priority to tho cliitn of the Assignee KeroJoote i Benja- 

min TliooUt 8 M I A ‘ITD 4 W R 61 1 Buth P 0 J 426 

Maintenance — In making an appropriation of income for the 
benefit of creditors the Court acts on the principle of giving to the 
creditors the surplus ifeer allowing sufficient portion thereof for the 
insolvent a proper maintenance according to his condition m hf* 
The Statute law m this enuntrs fixes the amount bv Sec 60 0 P ^ 
read with Sec 16 (2) now 28 (2) of the Provincial Insolvency Act 
The Court acting under Sec 40 (2) now 65 (2) cannot allow more 
than half the insolvent s sJarv for tho maintenance of himself and 
his family, Tulsi Lai r CugJam, 88 Ind Cas 410 

Such allowanie aa it may think Just — Is the amount of the in- 
solvent’s allowance irrevocabU fixed bv Sec CO C P C In Bndha 
Mohan V M C Whyte, 43 \1I 361 21 A L J 210 73 Ind Cm 

413 1 923 AIR 466 f Ml), Walsh J fnlli discussed this question 

and answered it in the negative “There is no doubt that in the 
case of a jwrson in India in receipt of a aalarv the maximum winch 
IS duisible amongst the creditors is half That Tnaximiim is fixed bv 
statute Sec 28 makes the whole of the propertv of the Insolvent 
on adjudication divisible amongst the creditors but excepts bv sul*- 
xcction 5 from the propertv so divisible ans propertv winch is exemp- 
ted Ij the CPC from attaclimcnt See CO C P C exempts IiaU 
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Sec. 67.] right of insoment to surplus 

the salary from attachment Tlie coicbttied operation therefore of 
Sec 28 (5) of the P I \ct oml CO (1) 3 the C P C is to make 
lialf his salary dirisible amon" the creditors The creditors in the ap« 
peal contend that this ainonnt w not onls the jnatimnm hut the mini- 
niitm The difRcuItv of accepting this is that Sec 66 (2) 

provides that the Court n »» Iroiu time to time nike miiIi nllon 
uiice as it mav think just to the insolvent If both the maximum 
and minimum are fixed li statute this |>osttion is nugatory and 
might as nell he struck out of the tet If the section is in 
tended to fetter the disireriwi of the Intolrenci Court in the 
ca«e of a man a ho is earnitig Im niones >3 salars and Hh half salary 
nns already protected h\ the operation of Sec Cl) C P C the Legis. 
lature ought to have said so The argument realls invites us to 
legislate rather than to interpret \\e hold that the lavr in 

India IS precisch the same as in England on tins matter Indeed 
historically it is correct to 'a\ that the subsection in rpiestion tis , 
Sec 66 (2) IS taken directP from the FiigUsb legislation on the sub- 
ject and that the In«oIren<' Courts in this country, inspite of the 
fact that they cannot attach the half salarv nhich >s removed from 
the grasp of the creditors h% Sec 60 C P C have on absolute die- 
rrrtion io mole 0 furUtr rfatonohU alfoironre approprialt to the 
rondition niiii thf fiieiinCtiinrt$ of thf tntoUfnt ovt of fhr remain* 
imj half uhifh U otlfrintf «/iii«ilfr amonoil Ihr rrerfifors ’ 

67. [41] The insolvent shall be entitled to 
Right of insolvent suiplus remaining after 

to surplus Tia\inent in full of his creditors 

with intciest as pioMded bv tins Act, and of the ex- 
penses of the piocecdings t.aken thereundci 

NOTES 

Review —Till' is section 41 of \ct III of 1007 and Sec of the 
Pankruptci Act, 1883 Ans surplus remaining after pavment in full 
of all the deCTs with such interest as is pasahle on them and the costs 
and charges and expenses of tSe iDsolvencv belongs to the insolvent 
\ debtor against whom a receiving order had been made, paid 
motiev into Court to satisfs bis debts in full Tht receiving order 
was then rescinded hv an order which directed the Official Receiver 
after paving t* e debts nnd deducting bis costs charges and 
to par the balance m his hands to the debtor \ subsequent 
18 
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fied judgment creditor apphed to the Registrar m bankruptcy for a 
charging order upon the bMance ot tlie tuiid in tie hinds ol tie 
Official Receiver Held, that the Registrar had jurisdiction to make 
the order in Ilf Pnor, 1921 3 Iv B 333 

Surpluj — An insolvent can assign any prospective surplus that 
may remain over after his estate has been fully administered m 
insolvency Such assignment is ol a contingent interest and does not 
give the assignee the right to mtervere until it is ascertained whether 
or not there is a surplus Jiamchnmha Xarayan » P T jVipH'ioe, 
2o Bom L R 409 73 Ind Cas 379 192-1 AIR, (Bom,) 49, 

Appeal to Court against receiver 

68 [22] If the insolvent oi any of the credi 

App..i lo Court to's or any othei person is ag 
•against receiver grieved by any act Ol decision 

of the receiver, he may apply to the Court, and the 
Couit may confiim, leverse oi modify the act oi 
decision complained of, and make such oidei as it 
thinks just 

Provided that no application undei this sec 
tion shall be entertained after the expnation of 
twenty one days fiom the date of the act oi deci 
Sion complained of 

NOTES 

Review — Thi«. is section 22 of Act III of 1907, and corresponds to 
sec 90 ol the B^I1k^ulJtc^ \ct, 18SJ 

Courts Power over Receiver — ‘l\hen u leceivcr has 
appointed lie becomes an Officer of tie Court and if he is about to 
act in excess of his autlioritj it is competent eseu to a stranger to 
bring that fact to the notice of the Court uliicli Ins ml erent pouer 
lo review the conduct of the Receiver and to make an appropriit^ 
crtdev so that ttvav.gev max not he v^eivcdiccd In an ucliuful net 
of Its own officer and for this purpose the Couit ma^ hold a sum 
mary entjuirj This view is in accord with that taken m the o'e 
of riT'irte Cochrane, L R 20 Eq 282. Searle i Choaf 25 Ch P 
773, and III 7?r IT i/ai Cossi m, 13 Bom L R 13 JZnine.Aiir r 

rnlhn' 18 C W N 3CC The Court’s power to interfere with a 

held 1 T an Official Receiver is not liniilcd to cases where there ha* 
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iiees some ni'Pa fihi on the part of the Receiver or the purchaser 
it can also interfere in a c*ksc in nhicli the action of tlie Receiver 
was irregulir and Jns prejudiced the ceneral interests of the creditors 
I'aiuhiiida ( htlhj i ffomasirtiini Lhetty, tl M L J "3 InU 

Cas 375. 

Application of the Section — Kicu though nii appeal hes to the Dis- 
trict Judge under Si tion 6b agnn«t anv act or decision ot the Official 
Receiver, a mere rclusil of the Official Receiver to tahe action under 
Sections 53 and Ji cannot be cloenied to be an “ let o/ the Receiver 
under Section 6b ngiinst which a creditor l^ competent in prefer an ap 
peal to the District lodge, hut the creditor can mole tlit Court on 
refusil hi the Offici il 1'ecener to lalcc action under the \it or preler 
rn uppeil igiui't tie irder ol the District Judge if tlie < reditor in 
deniiiifies the Ofhciil Receiier against costs iii tJie e'ent id failure in 
such proccediuvs ii«inhni atiit/<xnn i san/<ii<inai(it/'i»;« 47 Mad 
673 70 Ind C i« Jlj 19>4 \ I R (Mad ) 345 

Seopo ot the Court t enquiry — Hus section does not require the Court 
to hold an enquiri The section does not contcmplite that a length; 
enquin should lie held as it the matter nas a regular claim fur specific 
perfornniicc liider this section the Court simpi; ratifies reverses, or 
modifies, the esecutiic acts ol Us officers Unman Chftly i 4 T 7* 
711111,31 Ind Cis 9''4 Where an application under Sec (>^ is made to 
the Insolicnci Court it is the dntv of the Court to entertain it and 
after hearing the evidence tendered on behalf of the uppluaiit on the 
one hand and on behalf of the Receiver on the other to decide the issues 
raised both ot fact and Ian I’llaran v Tujifur Uni'j, 39 Ml 626 
Sec OS proudes a speeds reroeds to nhich rerourse mi be had if the 
person aggrieved chooses to seek it, but if it nof the only temedy o/rn 
to htm If a person applies under Sec C-t, he is subject to the time 
linit proscribed Herein, but if he wants to enforce his claim in the 
Ciiil Courts in the ordinary was, his rights mil he those of an ordinarj 
person It is open to a third person srboso propertv lad been taken 
possession of br a Receiver and who docs not claim title through the 
insolieiit to treat the Receircr os a trespasser and maintain kis claim 
in a Ciiil Court There is no provision in the rrormcial Insolvencv 
\ct otlier than tl at contained in Sec 4, which m anv wav takes awav 
the jurisdiction of a Civil Court to tiy such a suit VuAuniiia Kuninir 
t y It Varid, 77 Ind Cas 57 1921 A I R (til) 40 ^ 

Duties of the RewiTer under this Section — \ Hindu father 
adjudicoted insolient and when tlie Official Receiver proceeded to 
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tlie joint family propertv The mvilrent s son objected that the share 
of the insolTent alone should he sold and not the entire familr pro* 
rerti Ilehl tint it was the duty of the Official Receiver to adjudicate 
upou the question raised before bringing tf e properties to sale, and 
that an order merely notifying to the busers the son's claim without 
deciding it w is extrcmelv irregular Puiiju Hum t (niriuiu, 18 L 
J«2 76 Ind Cas 877 192-1 \ I II (Mad ) U7 

Estoppel — AMiere a person tails to appeal to tie Court against an 
order of the Receiver it is not open to him afterwards to raise the 
question at i subsequent stage ol the jnsoheiici jiroceediiigs whateier 
may be his rights in a separate regular proceeding Ham i 

Gurrnn. 18 L W 2^2 76 Ind C.is 87. 192-t t I R (Mod) U7. , 

Res Judicata — There seems to be a <oiifli(t of authority as to I 
whether a person aggimed by an oidei ot the Iiisolveiici Court laii I 
bring a regular suit u/fci an adverse derision of the fusolieiicj Court 
Tlie trend of authority is in fatonr of the view that where the 
aggrieved person elects to hate his remedy Irotn the Insolvenrv Court 
the order of the Iiisotiency Court would be final and binding and 
operate as res jiidicuhi and he cannot litigate tlie matter over again— 
in a regular suit Kn ndjndicntion of the Insolrenc} Court under 
Sec 22, noir 6'^ would har a subsequent suit in the Civil Court for 
the same relief because (1) the adjudication ninoiints to conclusive 
proof as to the title in respect of the specific things claimed by the 
applicant, not merelv against liim but absolutely, within the meaning 
of Sec 41 of the Evideuce \tt (i) the apphcutioii heard and disposed 
of by the Insolvency Court is a suit within the meaning of Sec II oi 
the C P C , so that the adjudication would operate as res /udicaia, 

(3) upon the general principles of Inn apart from Sec II of the C F* 

C , a litigant who hns voluntarilv elected to submit to the decision of one 
out of two alternative Courts which are open to liini cannot turn round 
lifter an adverse decision and litigate the same matter again,” J'lfu- 
Tuni 1 Jujiur Fiiyjh. lo V L J b61 33 Ind Cas 7D3 ” A third 

party who is not a creditor claiming propertj adversely to tUa losol- 
yeiit IS not affected by the special provision of Sec 10 (2) of the Fro- 
Tincial Insolvency \ct, he ran consequently mainlaiu a suit against 
tio Official Rec-eiver in a Civil Court without obtaining previous leave 
of the Insolvency Court, such a suit is not barred by Sec 2*’ I'o'V 
05 It IS ahvays dangerous for Indian Courts to apply Liighsh common 
law rule of procedure unless such rule lias been expressly adopted, 
Vn*tinirni(f Ilulnm i ^^uthunt Ihis, 10 S L R 170 40 Ind Cas* 
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122 Tlie deciMon of tlso Court njjniist I'n objection claim 

inj; projierl\ nttnehed the Uccener in ll■v>Ucl)c^ is coiuhisue and 
no suit will he ns it is precluded br 4 Jlniiiin r llitl n 

Jshfo \<uiioi 1^2i \ I R J9d(Vll) I ijder the New \c t il n question 
of title Ins been neiualh raised bs i stranger to tlie insolreiitj md 
decided bt the Insolvents Court the deciMon is hnni nnd the question 
•cannot be reopened in n separate regular suit Tins liiueier does 
not mean that eschisne jurisdiction Ins been eonlerred on the Insol 
teiitr Court and tint the on1\ reneds o|>eit to the a{:i.neted stranger 
to to appl^ to that Court Where a )>eisuii Ins made no attempt to 
bring the matter up beJore lie Insolieno Couit and theie is no 
order ot the Insolvcius (oiirt nliicli t in Ic jointed out iis iiniounting 
to a decision aitliiii the ineim»„ of Sk 4 I.'J he is at |>orlcct hbertj 
to have rec-ourse to the ordiiian (ml Courts 1/^ Mtlitinnu Emi 
uitt f ^ IhniJ ia24 V I n 10 (Ml) 7 Iiid Cas 5‘ 

May The iftonl maj in «-e«, (.t does lot nieaii musC Sec 69 
provides a speedy remedi to nliuh recourse t in be had if tl e person 
Aggrieved ilooses to seek it Rut i* is not the oiiN remedy open to 
liim It IS ojien to i third person nio does not claim title through 
the insolicnt to treat tlie Iteeeiver as i Irespisser and maintain li s 
claim in a Civil Court U( Mafcomiia hnnrar v L 1 Dupid, 
I')ii A I K 40 (Ml) 77 fnd Cas o7 

Hut where tlie applic ition though purporting to be made under 
this feetion was not made nithiii tie time prescribed held that the 
person claiming as Ins own property which was advertised by the 
Receiver as tlio properts of the msoheiit is not precluded from suing 
foi a deelarntioii of title thereto bs reason nf hts liaring made an 
Ajiplieatinii with tie same object iii liisohenci Court /luiiduii Lai v 
I\loin ( /I'irn/, 41 til (Til), I’ttarnm r Junlar Snip, TO All 626, dif~ 
tin jHuhed 

Cantrsrj View —But a contri.ry new has been taken iti Harman 
r f 7J Ind Cas )t7inwh It it was 1 eld that where an Insol 

SCUM’S Court disallows the tiaims of *i person to j rojierty attached and 
sold as the iiroi>ertv of tie insolient a regular suit to establish his 
rigft to the property is mainlaniable ^ also in I'lman Chtdj t 
4 1/' turn J1 Iiid Cas it was held that an order under this 

tettioii does not preclude n part^ from pursuing an ordinary civil 
remety \'so in Sat el i A/on t Aohim tV ind, 7J Ind Cas 703, 
was hiJd “the onlv question is wbetlier the jilaintiff having 
I IS remedy in tl’e lusolroi ry Court and having been unsueeessful 
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Is competent to bring a smt for possession The Courts below hare 
relied on sonii. rulings of the Ulabibnd High Court which are against 
the plaintiff, but the matter is settled so far as tl e I abore High Court 
IS concerned by Puni C/iond t ‘Unlommud 40 Ind Cas 770 

22 P R 1917 14 P 11 R 1917, in which it was held that a person 
who « (aims a light to properts taken iiossession of hi the Official 
Iltceiver as belonging to an insoltent and whose cliim ind been dis 
allowed bj the Insohenrj Court mas bring a regular suit to establish 
Jus rights ^ 

‘PeTFOn aggrlned — Means a peisoji wlo lias suffered a 
grievance a man against whom a decision hai been pronounced which 
has wrongfully deprived him of something or wrongfnlh refused him 
SQinetJnng or wrongfulh affected his title to somethinR, it is not suffi- 
cient that he has lost something which he could have obtained if 
another order had been passed ^jp«u<e fifnfebof/iui/i, 18*0 14 Ch 
D 4S'* Vny person who makes an application to the Court for a 
decision or any other petson who »5 brought before the Court to submit 
to a decision is if the decision goes against I ini thrrebs, n person 
aggrieved bs that decision Refnli i Ahmi/Ii ntoi 20 C \\ > 995 
1 creditor who is entitled to a decision in respect of sale of the pro- 
pert} of the insohent is a person aggrieved Tiriiienliihic^nnar i 
I/angiumiif 39 Mad 470 Mliore a Receiver in insoliencv at the 
instance of a creditor nttacEies and takes possession of a propertv a* 
the propert' of the insolvent n third person claiming to be the owner 
of tl e property is a person aggrieved ( ham Chnndni i Jlern CJ «»(?«•> 

47 Ind Cas 72, drulihnnd i 36 All 8 An Official Assignee 

tan appeal when he is an aggrieved person. Official Isaii/ncc i Pnm 
rfinndro 33 Afnd 134 \n nssi.;ne€ bj deed of the propertv of no 
insolvent mas be an “ aggrieved person," /fn;i IiirlfTiu i ScUii 
12 Oom L n 27 A decision by an Official Receiver that a certain 
debt IS due bs the insolvent is appealable under tins section, ns such 
decision would aggrieve the insolvent Innndji JJiimfubir i fomr* 
hnlai ct Co , G2 Ind Cas 441 

Persons not aggrUud — A mortgagee is not a person aggrieved, 
Uanscficar V Ralhal, IS C W K 366 X<» C I 3 «.)9 20 Iiiu Css 
r»*3 \ creditor lias no lorm in »n npphcition against the 

estate of an insolvent bv a third person cJaiimng adverseh Tfi* 
Receiver is the only person competent to take siirh action os lie IhioLs 
fit and proper and the creditor l«*i» uo right nf appeal, Jhahlra fol v 
Shil r/.iMidrr. TO til Iu2 \n insdreiit i» not n peruiti agtriereJ, 
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.Shihral iUr Itadlomohan 41 Ml 241 17 V L J 299 49 Inti Cas 
81G 

CleetfOR of remedies — A stranger to snsotencr proceedings majt 
at Ills option seek lits redress in tlie ordinorj CimI Court nben 
®f the Official Receiver or he maj apply under 
Sec bS of the P I Act, but if lie takes the latter course, he must 
(oniply With the terms of the section Ithairo I’erihad t S 1’ t Vas, 
17 V L J 787 51 Ind Cas 113, Husutni r iliihammad Zamir iiedt, 
74 hid Cas 80-> 19i4 \ I H (Oudh ) J94 Under Sec 4 (.’) of the 
present 4ct any question of title or priority of law or fact that inns 
be decided by the Insolvency Court will be binding for ail purposes as 
iietueen on the one hand the debtor uiid the debtor s estate and on I e 
other hand all claimants against him or it and all persons claiming 
through or under tl em or any of them Therefore the decision in 
Jlvlumat Rai v Vadam Aamm, 39 Ml 3->3, that the judgment of tbo 
hisolrency Court is not r«j yudirafa is no longer good Ian K suit is 
birred by the previous order of the Insolvency Court, Jrthad Jlutsain 
t f ui iiKifh, 41 All 3(8 49 Ind Cas 590 17 A L J 374 Ordinarily 
tlie party feeling aggrieved by the conduct of the Receiver should seek 
redress against him in the very proceedings iti which he was appointed, 
Aiwiufr^t i STutu/umm l(7<ir, i6 Mod 402, I'nmafha v hhettra, 32 
Cal 2709 C M N 217 A stranger has the ordinary right to seek, 
rtdress lor trespass committed whether by the Receiver or bv inybodv 
else in tho ordinary Cinl Court and is not bound to apply to the 
Insolvency Court Rut if be does h> apply under Sec 22, non 63, ho 
iiiti<it comply nitli the terms of the section and if he obtains a decision 
111 the matter the decision is final, Hhauo I’tnl d ^ i*. V Hat, 
17 \ 1 J 787 1 U P L R 18 51 Ind Cas IIJ Fee also 3U 

V«/<ira»ia Sunirur V U I 1921 A I R 40 (Ml) 

Official Beceiver —The conduct of an Official Receiver in auv parti- 
cul «r rc'peet may bo brought to the notice of the Court by any perron 
with a view of having the Receivers act or decision id any particular 
iiiattor reversed or modified, it is not merely the insolvent or the 
ircditors or aiiv aggrieved person wlo can take action in this respect, 
lliliiiiin r 7lroI( A<>( dun, 5^ Ind Cus 0 

Limitation — V District Court has no jurisdiction to entertain an. 
«I>1 tication under Or \\I r ‘X) to annul a contract of sale completed 
I V a Receiver unless made witbin 21 days as prescribed b\ this section, 
4ro«(ijAi V J/ufAuRrujpnm, 31 M L J 319 191S 31 R N *•*' 
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Iiid Cas 835 If the application is not under Sec 22 then it is 
rot subject to the liniitatious pre'«aibed, Haiisesirra v ItaUtal, supia 
In computing the period of limitation, ms , 2l dajs, the pnciple that 
an application under See 2J, now bR, does not fall uithin the scope of 
Sec 5 of the Limitation Vet as held tn Ihakui Posliud i I'uiiiui 
Lai 35 All 410, and also the principle that the time for taking copies 
of tlie Receivers order cannot be excluded as held in M 'Deiasuami 
I ■•Am ndfliu lb M L T 246 and in mini hhunv 

39 Alad 596, can no longer liold good in rien of Sec 78, infra 

Exception to the proviso — V Court has inherent power to rectifj 
errors or mistakes of a Receiier or to reverse or modify Ins acts or 
-decisions In such a case tlie timelimit piescribed by Sec 22, now 
6S, nould be no bar to action being taken b> the Court, Dafarnni i 
Deal iiiandan 5S Ind Cas b here the sales weie made by a person 
^ho was not authorised to sell ond were thus invalid, held that it 
impossible to hold that the Jimitatiou under Sec 68 will applj as Sec 
68 piesupposes that the decision is by a Eeceiver pioptrl]/ aiipoint'd 
Sankara Han i Tudapafi, 1924 A I R (Mad ) 461 

Appeal — All ippeal lies against an oidei p,issed b} u Subordinate 
(curt under Sec 6*1 to the District, and bj a District Court to I’* 
High Co t witli the lease either of the High Cmnt or of the Distrut 
■Court 


PART IV. 

Penalties 


69 [Xew] 

Offences b]l debtors 


If a debtor wh^her before or 
after Jhe making of an order of 
adjudication , — 


(a) wilfully fath to perform the duties inipos- 
' ed on him' by section 22 or to dehrer 
1 possession of any pari of his pio- 

\ perty which ts divisible among hif^ 
\ creditors under this Act, and which is 
\ for the time being in his possession or 
\ under his control to the Court or to 
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any person authorised hy tjie Court to 
taKe possession of it, or 
ip) frauauleiitly with intent to conceal the 
state of ms affairs or to defeat the ob- 
jects of this Act, 

(«) has destroyed or otherwise wilfully 
prevented or purposely withheld 
the production of any document 
relating to such of his affairs as are 
subject to investigation under this 
Act, or 

(tt) has kept or caused to be kept false 
hooks^ or 

(tit) has made false entries in or withheld 
entries from or wilfully altered or 
falsified any document relating to 
such of hts affairs as are subject to 
investigation under this Act, or 

, (c) fraudulently with intent to diminish the 

r, sum to he divided among his creditors 

\ or to give an undue preference to any 

of hts creditors , — 

(t) has discharged or concealed any debt 
due to or from him, or 

(ti) h as m ade away with, charged, mort- 
gaged or concealed any part of liis 
'^operty of any kind whatsoever, 
he shall be punishable on conviction by the Court 
with imprisonment which may extend to one year. 

NOTFS 

RcTlew — This IS bas«tl on MctiOQ 43 of Ad III of 1907 and S«c it 
of the Bankruptcy Act, The amendments introduced in this 

section are thus explained in the S(attmei>t o/ Objtcii ond lleatom — 
'* I'rocecdin(9 instituted atnin&t fraudulent insolrents are fre- 
<)UentlT intructuous This is larseir due to the lack of precision lo the 
Act as to the procedure to tie adopted tr\ the Court ahich desires 
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take action The wording of sub section (2) of section 43 is unduly 
\ague, regard being had to tlie tact that it constitutes a criminal 
ofteiice, and experience has sliewn that xt frequently creates difBculties 
It is proposed that the penal pnivisioiis of existing section 43 should 
be amended on the lines ol section 103 of the Presidency Towns Icsol* 
vency Act, and that the r*‘ocedure to he followed on s charge should be 
defined on the lines of section 104 of that Act It is proposed to 
embody these provisions in the two sepxrate sections 43A and 43B 
inserted br clause 16 ot the Bill nhich also inserts a new section 43 
C containing provisions similxr to those of section 105 of the Presidency 
Ton ns Insolvency Act It seems desirable to make it clear that a 
dishonest insolvent uho Ins been guiltr of an offence under the Act 
tan be proceeded against even after Eic has obtained his discharge or 
alter a composition submitted by him has been accepted ” 

Scope — “The section provides a puoisliment by way oi penalty 
and before an insolvent can be punished under this section he roust be 
si own by legal evidence to haie committed on some specific occasion 
one or other of the offences enumerated in this section A law of this 
kind the intention of wbith is to punish should he admiutdered as 
tiiminol Itiu 19 adminisfeicff, ic, specific offences should be charged, 
not teduiicnlly specific in the sense of a specific term of indictment 
but the Court, the msohent and all concerned should know what 
oftences the msohent is being tried for, and the evidence should bo 
directed tn the proof of tint offence so that the accused may be 
in a position to adduce evidence to rebut the charge of that offence, 
and the Judge must s|>ecificalh find what offence the insolvent is 
guilti of’’ Utish Vehari t ]il aijuan (hawtiiu 17 Cal 209 “Pro 
ceeding against a debtor under aertion 43 (2) now 69, is in the nature 
of a criminal proceeding and as in all criminal cases, it la necessary 
that there should be n charge, a finding and a conviction ns a founda- 
tion for the sentence, and everything should be strictly and accurately 
pursued and if on aiij of these 3 points a substantial defect should 
appear it would be a ground for reversing {■onviction,’’ Ilnii/ar v 
irnhen in, 18 C W \ €02, Arntnidt i lodar, 19 C L J 430 (27 
Horn 399 referred to) “ Proceedings under sec 43 (2) should not be 
based merely upon eiidence given on behalf of the creditor when 
opposing the application of a debtor to be adjiidpeJ insolvent, but 
evidence ns to specific acts alleged against the debtor should bo 
recorded >le ftoio" Xiifhumvl r Ihdntl Jiidoe of Denares, 32 AH 
*>47 7 A I. J TO,’ C rnil Cns 370 \nud Ki*horf i Auroj 
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ST All 420 \<iachorl V M Ptea, 1914 U B R 1 24 Ind Cas 7C7, 

Toj.iii Rum, G2 P W R lOlG 3o Ind 494 
Wbo can take action — Tlie Receuer k an oflicer of tlie Court and 
alien lie lias cood grounds to beliere that an enquiry should be made 
into the conduct of the insolTent the Court can authorise him to 
ascertain facts anti to report them to it nith a view to the adoption 
of such steps as mas be necessary in the interests of justice, Von- 
Vohon T Ileinntita 23 C I. J *553 \ creditor has no right of 

appeal as he is not a person aggrieved li/uppo t Viinicl An»«ri, 
40 JIad 630, ])i'j*niJiu i Rcimoni, 22 C \\ N 48 Ind Cas 
333 I'lifiatidj iKt r .SubionionMiai ot Ind Cas 740 (192U) AI 
13o, T trfhatfil r PiitaliJan 33 Ind Cas 717 

Clause (a) — The Iiisolvenov Court has power to direct the insohcut 
to appear for Ins examination touching his estate and effects and deal 
ings, and it is Ins duti to appear for the examination although he 
may reside more than 200 miles auay from the court house, Jn lie 
CoiKMji 2‘ollerj(, 13 Horn 114 also In lie Gnneihdas PcinJofuf, 
13 Rom 198, In Itr .\<'oro/i iaml/i, 33 Dorn 462 

Exeepdont,*-*' By virtue of See 4 of the Prondent Fund Act 
neither the Receiver nor the creditor of an insolvent has any right 
to niones drawn he the insolvent from the compulsory deposits in a 
Railwsf Provident Fund There can therefore be tio fraudulent deal 
ihg in respect of such iiiones, such as is made punishable by Rec 69 
<al ” A II /indue IlhullninJm t <•/ rhih/toi r.iiluhcfas, 44 Bom 673 22 
Bom L R 322 6G Ind 4^ Rimilaric property held in trust bv the msot 
vent, the contingent interest of a reversioner to succeed after the 
death of a Hindu widow, agricultural holdings, political pensions need 
Hot be set forth iil the schetliile of assets, and the withholding of these 
Jiroperties and the others mentioned in the Notes under Sec 23 does 
not coiistitiie an offence punishable under this section 

Clause (b)— >\here an insolvent is charged with piirposelv with 
holding documents it is the dutv of the prosecution to establish that 
such boohs did in fart exist >lere suspicion caanot be allowed to 
jioso as proof, J M Turns r Oj^lrial Issignte, Penr/ol, 24 C . N 
418 56 Ind Cas 577 

Oiaisslon to enter properties in schedale — ^^llere an insolvent not 
knowing or forgetting that an equitv of redemption is a valuable 
asset foilesl to show in his schednte of assets certain land belonging to 
him but mortgaged with possession to two of his creditors, held that 
he IS not guiltv of ans offence under tins section, irarffcoictt Siny 
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EmpcroT, 16 Cr ] I 272 44 Ind Cas 123 Entries in the inven 
torj must be wilfnllt false, and an entry tuide bv a bona fide mistahe 
or unintentional inaccuracies do not come under this section, Subnf 
Aainiit V Eaghviiafk 7 All 445, Kaiim Ralls/i v Miin luJ, 7 All 
295 

Clause (c) — In order to constitute the offence of undue preference 
under Sec 69 (c) the pajmeut must be to a creditor and not to an 
“alleged creditor ’ t«, a creditor who w»s not admitted as such 
by the Official \ssigiiee AMiere an iiisolrent transfers property and 
the question is whether in so doing be acted in good faith, the fact 
that there nas valuable consideration for the transfer adequate to 
the occasion would negative the inference that there was an absence 
of good faith iiispite oi tlie iuct that the transfer was m favour of 
a relative, 7 1/ Iiuov i Olfin il {eiijner Jt^nr/nl, 24 C V N 418 
C6 Ind Cas 577 

Concealment o( property Clause (c) (li)--ln (^vasjin Ah t rmperor 
43 All 407 10 A L J 378 W Ind Cos 37, Piggott & 

3J held that a man in tlie position of an insolvent wrho h'is the 
meant of ascertarning where property of ins has been disposed of, 
«'«p if he has been artuallj a party to the miking away with ’* 
brJ who does not use the means is just ns guiltv of coneenltnenl 
witliiii tie meaning oi this section ns if he actirel} concealed tie 
locality in which the property arlually was Unfortuintel' 

there seems to be no prosision in the Prosincial Insolvency Act S' 
there is in the Fnglisph Act enabling the Receiver to tall the sons 
before linn and to comj eJ to answer questions on oath ns to tie 
disposition of their fathers projiertj “ It is a verv serious offence 
and District Judges must realise that it ou>ht to be visited with 
seventj vihen discovered ’ 

Bad faith —It has been laid down as a general princijile {LdJ' 
ehaiul V. Eainkunidr, 15 C t\ N J13 12 C L I, 400, SamnudJi'’ 

V Aat/nmoyec, 15 C R A 214, < ha(n<i4tf t hldrt'O^'” >< 

C W N 497, Ac) that whether tlio debtor lias or hns not committal 
acts of bud faith is not to be deterniine.! bv tie Court at the pre 
Iiiiiinary stage when the onlcr of adiiidHtiun lias to be made, but 
lias to be enquired into oiilj n» the final stage when the npi’hcation 
IS made for an order of disclinrgf* Hence it is argued that tlic qia^ 
tioii of had faith specified in set 43 now l>9, cannot be gono 
by the Insolvency Court at aiij time previoiis to the passing of 
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order of final discliorBe nnd the Inwhenrx Court lins> no jnrisdution 
to take proceedings under this section Itjote considering the appli \ 
tion for final dischnrgi. On the eotlioritr of the cases cited above and 
on the basis of the observations of Jenkins C T in J 1/ T ucM n 
0/prial iisignee, lieiujol, S-t C W N 4l't, to the effect tint “ tho igh 
no irvariable rule can be laid donn it is ordinnrilj iindersirablc to 
institute criminal proceedings until determination of civil proceedings 
in nliich the same issues arc invohed it is nrM'ed that the question 
of bad faith specified in 'sec t3 iio« Sec 00 c innot be gone into 
by the Insovencj Comt at am time preiioiis to the passing ot the 
order for final discliarge and that the InsoUeim Court has no juris 
diction to take proceedings under this section before considering the 
application for fiiuil discharge Tl is nrgumeiit is bssed on a mis 
apprehension of tie different scopes of Ss Ji and 60 of the Act, 
corresponding to 14 snd 43 of \<t III ot l‘•07 The abosc esses lay 
donn that for tl>e purpose of iidjndicaiioii questions of bid faith are 
rot at all iiecessars to be enquired into T) is does not slion that 
the Court is not ccunpetent to institute criiiuuol j roceediiigs against 
the iiisuircnt for acts of bad faith under sec tJ (J), non CO, at any 
time before the final di'charge and it lins been held in Acinfit 2/a{ t 
Jmjifjor (hroiiql ] u jfcul «r I’rrsI id 17 O ( 13^ i> Ind Cas d03, 
that ‘ the Court is quite competent to take cognisance of anv act 
of bad faith at ant time ithetier before or after the order of ndjiidica* 
tion under sec 41 of let III of 1^7 although it mat be that tho 
Court Ins no poaer to refuse to make an order of adjudication merely 
because an act of I sd faith is prated It has been hell also in 7’am 
llffioit Ta>1 V Jtt I III! iitl 19 O C fiO that ii Court is not bound to 
defer taking action and aaarding punishment alien necessary, in res 
pect of acts and omissions mentioned in aec 4J of \ct III of 1907 until 
the insolvent applies for an order of discharge ' Held also iii bUoVin 
V Jhdrrrf Co.irf 3 1' H H 1918,9- 49 fnd Cas 3.1 that “ the terms 
of sec 4J are clear and the Court’s paver under that section can 
flf ony fime be put in motion bt a creditor and the Court is then 
bound to consider nhetlier the debtor has made false entires or lists 
or committed ans < tlier act of bad faith It tt tot nrrrssuri/ that the 
Coiirf ihoiild trait till the dehtor motes on op/Jirotioa for diteharge ” 
Proserntlon.— “ I'rosecution mas be either under the general Act, 
Ss 421 sV 424 of tie I P C or under Sec 43 of tet HI of 1907. 
M'hen a rimal enactment auch as the rrovincial Insolrency ^ 
Sec 43, deals nith an ofTeace aimilar to the offence which u 

/ 
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with bj a geueral enactment sucli as the Indian Penal Code Ss 421 
A, 421, It does not follow that the jronsions ot tlie general enactment 
are repealed to that e\tciit The prosecution may be under either 
ot these enactnients/proTided bv Sec 26 of the Generil Clauses Act,” 
'iijubalah v Pam'^amiab, 6 L 233 42 Ind Cas COS The 

offences dealt with under Sec 43 (>) aie in the nature of disciplinarv 
offences, i e offences committed hj the insolvent in the nature ot 
breathes of duty to the Court and not offences agiinst the general 
criminal Ian, Xadu lian o \lQhabii I'ersliud, 39 All 171 37 Ind 

Cas 906 

Appeal — A Receiver of an tntolreut estate :s uot an aggrieved party 
and IS not entitled to appeal against »u order refusing to take action 
undei bee 43, now Sec 60 of the Act Jihar/tiant Kisbore v Saiiua^ 
Dui, 19 \ L J 701 Cl Ind Cas fc02 No appeal lies against an 
order of a District Judge relusiiig to take action agiiust an insolvent 
under Sec 43, now Ses 60 uor is siuh aii order open to revision, 
(iiiiar SI ah v liatlut U> Shuh >6 Ind Cas 744 On an sppeal troiu 
a sentence of inipnsountent under this section the appellate court has 
poner undei Oi XLI r 51 of the CPC lead witl See J {SI of the 
\ct, to suspend the sentence until the appeal is disposed of, yaf/inda) 
lilukliindnii t Ohelabat Oulahtlat, o6 Ind Cas 449 Vheie in 
'insoheut cilled upon to produce his hooks giie inientory of Ins 
properties Ac , fails to produce them md an application bj a creditor 
under Sec 43, non Sec 60. for action to be taken against tbe iiiso! 
leut IS dismissed, held that there is no appeal at the instance of the 
■creditor The provisions contained in See 43, non GO, ure ot discij h 
narj character and that person, if iili, nho is ledJj aggrieve 1 
hj reason of the defiult of the insolvent is the Court to nhich proper 
'■^sistiiicc has not been rendered Ijj the debtor and not an^ person 
nlio sets the Court in motion, I’nliinciiiifia i Sahiiinitiiii nii, (19211) 
■\r M N 135 S4 Ind Cas 740 

A creditor is not a ‘‘person aggrieved " by a final order passed 
'liter enfjuiry bj the Court under bee 69 of the \ct Hut ivheii the 
rtpplication of the creditor is dismissed without emiuirs luthout receiv- 
ing any report from the Heccircr and without stating any reasons 
■e\rei»t that the creditor is not interested ni making tl c npyheat'o"' 
the creditor is a person aggrieved by tbe order and can prefer an appeal 
ngsinst It to tlio High Court Raitiffcim CAeffmr i 6/icff)/ 

79 Ind Cas 310 
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70 . [New] (!) Where the Court is satisfied 
procfdure on char<je that there is gtotuid for inquir- 
vnder $<citon C9. offetice referred to 

in section 69, the Court shall direct that a notice he 
served on the debtor in the manner 'prescribed in 
the Code of Criminal Procedure, 1898, for service 
of a summons, calling on him to shoiu cause 'tchy a 
charge or charges should not he framed against 
him. 

{2) The notice shall set forth the substance of 
the offence, and any number of offences may be set 
forth in the same notice 

(.i) At the hearing of such notice and of any 
charge framed in pursuance thereof, the Court 
shall, so far as may be, follow the procedure for the 
trial of icarrant case.s by Magistrates prescribed by 
Chapter XXI of the Code of Criminal Procedure, 
1898, and nothing in Chapter XXIII of the said 
Code relating to trials before High Courts and 
Courts of Sehion shall be applicable to such trial. 

{4) Any number of offences under this section 
may he charged at the same time: 

Provided that no debtor shall be sentenced to 

imprisonn: ' ' ' 

two years ' ■ • ' • ■ . ■ ' 

in the con . 

(5) The Court may, instead of itself inquiring 
into an offence under section 69 make a complaint 
thereof in writing to the nearest Magistrate of the 
fiT9t doss hai'ing jurisdiction and such Magistrate 
shall deal with sueh complaint in the manner laid 
down in the Code of Criminal Procedure, 1898: 

Provided that it shall not be necessary to 
examine the complainant. 

NOTES. 

R«yI(w. — T hi« wtion i« rew and l*r» dr*wn the proredtjre t« 
folloneJ in trvinK rnvs nnder Sec. CD. 
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70 Where the Courtis satisfied 

Procedure on clarge that tlieTC IS gTOUnd fOT lliqUir 

v,der section c9 offeiicc referred to 

in section 69, the Court shall direct that a notice he 
served on the debtor tn the manner prescribed in 
the Code of Criminal Procedure, 1898, for service 
of a summons, calling on him to shoic cause ichy a 
charge or charges should not be framed against 
him 

{9) The notice shall set forth the substance of 
the offence and any number of offences may be set 
forth in the same notice 

(5) At the hearing of such notice and of any 
charge framed in pursuance thereof, the Court 
shall, so far as may be follow the procedure for the 
trial of warrant cases by Maaistrates prescribed by 
Chapter \XI of the Code of Cnimnal Procedure 
1898, and nothing m Chapter Will of the said 
Code relating to trials before High Courts and 
Courts of Session shall be applicable to such trial 
(4) -iny number of offences under this section 
may he charged at the same 

Provided that no debtor shall he sentenced to 
imprisonment exceeding an aggregate period of 
tiLO years for offences under tins section committed 
in the course of the same insolvency proceeding 
{5) The Court may, instead of itself mquinnn 
info an offence under section 69 male a complaint 
thereof in writina to the nearest Mamstrate of the 
first class hat viq jurisdiction and such Mamstratr 
shall deal niih such complaint in tjip marner laid 
down tn the Code of Criminal Procedure, 1898 

Provided that it shall not be necessary to 
examine the complainant 

NOTES 

R«tI«« — TI « re» sncl Ja^t down tip 

fotln rp<1 jn trrirj ca«oa Qodpr CD 
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70 [^c\\](J) Where the Court ts satisfied 

Vroctdurt on chnrgt thttt there IS grouud for inquir- 
urrfer tectton CO Qjiy offeuce referred to 

in section 69, the Court shall direct that a notice he 
served on the debtor m the manner prescribed in 
the Code of Cnminal Procedure, 1898, for service 
of a summons, calling on him to show cause why a 
charge or charges should not he framed against 
him 

{2) The notice shall set forth the substance of 
the offence, and any number of offences may be set 
forth in the same notice 

(5) At the hearing of such notice and of any 
charge framed in pursuance thereof the Court 
shall, so far as may be follow the procedure for the 
trial of wairant cases by Magistrates prescribed by 
Chapter XXI of the Code of Cnminal Procedure, 
1898, and nothing in Chapter \XIII of the said 
Code relating to trials before High Courts and 
Courts of Session shall be applicable to such trial 

( 4 ) Any number of offences under this section 
may he charged at the same time 

Provided that no debtor shall be sentenced to 
imprisonment exceeding an aggregate period of 
two years for offences under this section committed 
in the course of the same insolvency proceeding 

(5) The Court mail, instead of itself inquiring 
into an offence under section 69 make a complaint 
tliPTCof in writing to the nearest Magistrate of the 
first class hai ing jurisdiction and such Magistrate 
shall deal u ith such complaint m the manner laid 
down in the Code of Criminal Procedure, 1S98 

Proiidcd that it shall not he necessary to 
examine the complainant 

^OTFS 

R»tUw — Thi« wtion rew mnd lav* down prorrdurt to ’ 
folJon-M in trring «i«os nndrr C9 
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The Charge — Vhen the tlinrfe,e framed igvui^t insolvent does 
not correspond to the notice issued to him his conviction thereunder 
cannot stand It is the duty of the prosecution to prove the offences 
nith which the insolvent is charged and mere suspicion cannot be 
allowed to pose as proof, J M Lmaa t Offitwl issiinte Bengal, 24 
C \\ N 41S G8 Ind 57i An offence mentioned in Sec 103 of the 
Presidency Towns Insolvenc' Act, correspcmding to Sec 69 of the pre- 
sent Act, may he eommitted hv an insolvent either before or after 
ndjudication of insolvency nml the section not only applies to cases 
of destruction of an insolvent s books before they were produced before 
the official Assignee but also to cases of destruction in the Official 
Assignee a office after thee have been taken pcKsessioii of bv the Court 
The rule that a charge under section 69 cannot be maintained if the 
charge is not fratned in purananee of a notice under Sec 70 is subject 
to the principle that no error or irregularitv in a charge will cill for 
a reversal of an order nnles' it has occasioned a failure of justice, and 
in deciding whether this is the case the Court shall have regard to the 
fact nl ether the objections could base aod should have been raised 
at On earlier stage of the proceeding Totrp/ 7Vii»i v Offirial 
Ccilf (ffa, 24 C AS ^ 42^ 31 C I J 209 66 Ind Cas 778, 

\ Sessions Judge « not prohibited in law from hearing an appeal 
from a conviction by a Magistrate in a case wlieie as an Insolvency 
Judge on the applicatiou of a creditor, he allows the prosecution to 
proceed Suliishnav Lmifior, 1923 A I R 193 ( U1 ) 

71 . [New] Where an insolvent has been 
Cr,„..UM„iur (miltij ofany of m offenas 
dtst-harge or (ompoai- specip.ea tn section b9, tie siiaii 
not be exempt from being pTO^ 
ceeded against therefoi hy reason that he has ob 
tained his discharge or that a composition or 
scheme of arrangement has been accepted or ap- 
proved. 


NOTES 

Heilew — This section is new, and is taken from the Rankruptc? 
Act \SKi. Section 167 Cf Bee 103 Presidency Towns Insolvency 
Act 



sec. 72.] UNDISCHARGH) INSOLVENT OBTG CREDIT 28^ 

72. (1) An undischaiged mscheiit ob 

0i.a.sci..rEed .nsoi »-i>ning ciedit to the extent of 

vent obtaining credit fifty lUpBOS 01 UpWarUS flOm 

any person without informing t.uch paison that he 
IS *an undischaiged msohent ‘ihall, on conviction 
by a Magistiate, be punishable uith impiisonment 
foi a teim which mav extend to six months, oi with 
fine, or ivith both 

(2) Wheie the Coint has leason to believe that 
an undischaiged insoKent has committed the 
offence lefeired to in <?ub section ( 1 ), the Couit, 
after making any piehmin.iij inquny that maj be 
necessaiy, may send the case foi tiial to the neaiest 
Magistrate of the fust cla«s and mav send the 
accused m custodi o» take sufficient secuiitv for 
his appeaianco befoio such Magistrate, and may 
bind o^ol any peuon to appeal and give ciidence 
on such trial 

NOTES 

RcTlew — This IS sectioii '1 of let 111 of lWl7 corrcsointling to 
section 11 of the Dunkriiptcv \<t nn«l S^c 153 n (]) of the Hank 

riiptcs \ct 1014 Tlie proMMon l>» its espre^s terms imposes on nb«oIiite- 
obligation upon nti niidisdiirged b'lnkrupt nho obtfliiiH credits 
to Riic iiiforniatian reg'irdinc Ins position The object of the 
>-eotioii IS to pfotect tie person from oliom the binkrupt seeks to 
obtniii credit Tl at person is not protected unless disclosure is nctuallv 
made bs liitn of the fact that the perMin obtaining the credit is an 
iimlischarged bankrupt It is not enough that the imdischsrged hmk 
nipt (.hoiiM shoo that he sought through an agent to gire the inforraa 
tion and that he behered on rcasonshle grounds that it lad been 
giren The disclosure must !>e made in fart to tie person giving the 
credit and if the credit be o1 tamed aitlmut disclosure haring in fact 
Uen made to that person then srhaterer mas hare I>een the state of 
mind of the undischarged hsnkrupt, the offence is committed TAe 
hii I r /.fironf Ftt-rralt J»nle of rctnceifrr IK R 311 

In order to conrict an insolvent against whom an adjodiction has 
l>cen made, but who has rot Imen discharged, It is not necesfary to show 
niM intent on Ins part to defraud on obtaining credit Te/J r 7>v<ofi 
2 Q It ITC 
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Forum — ^ el arge of obt*iining goods on credit by an undiscliarieJ 
insolvent by false representations is triable bj tl e Court liaving juris 
diction where the goods were obtained and i ot necessarilj where tie 
false representations were made Beg v Elhs 1898 19 Cox C C 210 


73 [New] (7) Where a debtor ts adptdqed 
BisgmhiieaUon. oi I OT re ad'fudged insolvent under 
this Act, he shall, suh'ject to the 
'provision^) of this section, be disqualified from — 
(a) being appointed or acting as a Magi'^ 
irate 

{b) being elected to any office of any local 
authority where the appointment to 
such office xs by election or holding or 
exercising any such office to xvhich no 
salary is attached, and 
(c) being elected or sitting or voting as tnom 
her of any local authority 

{S) The disqualifications which an insolieni 
IS subject to under this section shall be remoied, 
and shall cease if — 

(а) the order of adiudication is annulled 

under section 35 or 

(б) he obtains from the Couit an ordei of df' 

charge, whether absolute or rondi 
twnal, with a certificate that hi^i lu 
solvency was caused by tm^foituur 
uithout any misconduct on his part 

{3) The Court may grant or refuse such eerfi 
ficate as it tliinhs hi, hut any orler of refusal shall 
be subject to appeal 


^OTFS 

Hetiew — T! is section is new an 1 is 1 ssc 1 upon swti ns 4*’ 9 •'f 

tie Pnnhruptcy \rts 1=^1 t loOO respoetivcli Tie rensrjt s for tt'' 
enactment of tl s new secti >n are espluncd tl is 1 n ler tl e In' *" 


Sec. 74. j \uMiM'^TnmoN 201 

Ian DO stitutor\ disabilities attaili to tie portion ol nn ini<ii<K.linrE d 
insolrcut It is doubtful nhctlier luiLlic opinioii iii this couiitn is at 
present mtlmed to attach Biuch dispricc to a jHrsoii ot this positiu i 
but it appears desirable that ths. miisc ol the rnninninitj si oulii 'h 
stiniiilaied bs proTint, certniii siatiitors dis^u ilifie itioiis in addition 
to those alreadi iniposcdj e | , b\ the KeutI iKoiis rclatiiiR to nicni*i-*r\ 
of the Legislatire Council \ parallel prosisioii is to be found in 'set. 
32 of the llankruptcy \ct, on ( / insrs ‘Wepropie 

to lay upon him ns an undischareed insoKeut, so long as lie renm is 
undiscliarge.1, ctrtaiii ciril disabilities, such as inenpneitt to hold cer 
tain o^ecs That is, if I mar sat, fairlt based on the principle that 
a man trho cannot niaiiagc )ii< onn afTnirs should no* be entrusted »ith 
tbo affairs of the others aV/eecA 

hndcr the £ng|ish DanLruptcy Uts aii udjiidicjtion of I ankruptej 
IS a disiualiRc'ition for holding p'^^hc olSe^s, e <j , being or 'icting ns 
a ^leniber of either Houses of Parliament, a Justice of the Peace, a 
Mujor or Vidcrnian or Councillor, Cutrdien or Otersecr of the Poor, 
Member of a Sinitarj autliontt. Burial Bond, \estrt nr Counts 
Council, i(c and if he is adjudged btnkrupt ahilst Jiolding any of these 
offices the offices thereupon become raesnt The disqualification is 
remored and ceases <1) if and »hcii the adjudication order is reinored 
atnd ceases, (3) trhen the bankniptc} nas caused by misfortune and 
not by anj misconduct on the part of tl e bani rupt, but tl e bankrujit 
nu} appeal from a refusal of it 

Appeal “It IS in the discretion of (be Court to grant or refuse a 
certificate to tie effect that the insolvency -was taused by misfortune 
Olid uitliout nnv iinscondiict on the pact of the insohent \n appeal 
lies against an order of refusal to grant such certificate but not against 
sin order grartiiig sjcli a certificate, under See 73 (3) 


PART V 

Summary Administration 

74 [4S] When a petition is presented by or 

Summary administra Hgainst a debtoi, if the Court IS 

satisfied by affidavit oi other- 
that the piopeity of the debtoi is not likely to 
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exceed in Aalue fi%e hundred rupees, the Court 
may make an ordei that the debtoi’s estate be ad 
xnimsteied in a summai’v mannei, and thereupon 
the 'provisions of this Act shall bp subject to the 
foUoitina modifications namely — 

(;) unless the Court otherwise directs, no 
notice required under this Act shall 
be published m the local official 
Gazette 

{ii) on the admission of a petition by debtor, 
the property of the debtor shall vest 
iu the Court as a receivet 
{ill) at the beanny of the petition, the Court 
shall inquire into the debts and assets 
of the debtor and determine the same 
by order tn wntmtj, and tt shall not be 
necessary to frame a schedule under 
the provisions of section SS, 

{ii ) the property of the debtor shall be 
realised uith all reasonable despatch 
and, thereafter when praciicahlP> 
distributed in a sinqle dividend, 

{i) the dpbtor shall apply foi his dischorpc 
imthm sicc months from the date of 
adpidi cation and 

(? ?) such other modifications o'- may be pres 
cnhed uitk (he riety of satiny ea 
peme and siviphfyiny procedure 
Provided that the Court may at any tune 
direct that the oidtnanj procedure provided for m 
this Act shall be followed reyard to the debtors 
estate, and (hereafter the Act 'shttll have effect ov- 
cordniqhj 


NOTf? 

IS is Sivtion 4A of \ot Ilf of 190“. Used on w l-’t 
llo lianLTupicv Tie reasons for lie nwendinents mtfo* 

iliiwt It) tins Rrrtjou are U us espUsnei! — 



\PPEALS 


203 


Sec. 75.j 

‘ Ihcsumnian ndnniBistrHtiuii of |ett> insolieiK los h non largely 
4,overii».“d !>' rules made L\ the High Courts iiiiUr settioit 15 (J) (c) of 
the \rt but it seems desirable that tlie \rt itself should eontniu mart 
detjiled iTOTisioiis than at iiresent anJ lint further simplificntioii of 
procedure should be efferted — of iee(» (iiid 1 <asoi\s 
‘ We ]>mpose to simplifs the prucedure further iii order that tiere 
mar be more esi>editiQus ninding up and distribution of assets’ — 
kptrth 

Property — The debtors property nlur dediutioii of (1) property 
in the hands of secured tredilors Ss<>, (7) (_’) dibts nliidi are es 

eluded from the sjhedule under •'•ec 11 tr debts enlurceable bj 

distraint (d) properts exempted Irom >ttta< bmtiit tinder the CPC 
^4) the <xists of exocutiou and f relerential debts '^ec sliotilJ not 
exceed in ralue Hs j(X> Xii order lor siimiimrs administration of 
debtors estate mas be made liter tie preseiitiition of a pctitiou by 
or igiiinst Jiim alien the Court is sitished bs affidoMt or otherwise 
or by lie Ufbcial lleccirers re]>ort that lie debtors property is not 
likely to exteed the salue ol £)iXi seciiuii Idl liankruptcy \ct ot lSd3 
\ sinulir order ans be made nhen the Court is sitisfted that the 
debtors property alter deduction ol | ro|>erty in the hands of secured 
creditors, debts enforceable bs distraint the costs of execution under 
Sec 40 (1) of that Vet and preferentinl debts is not Iikels to exceed 
in lalue £f00 JInUluijs /«ir» of >«jf(ud \ol II p 2ii 

Modifications Tlie making of the order under this section under 
the proris oils of the Vet niiich appU to ordinars insolvency cases are 
subject to certiin modifications These modifications honeier do not 
in any nay afiect the piosisioiis of the Vet relating to the esanunation 
aitd discharge ot the debtor 


PART VI. 

Appeals 

76 [40] (2) TJie debtor, any creditor, the 
tecen er or anif other 'person 
'* aijqnei'cd by a decision come 

or an oidei made in the exercise of insohency j’' 
Tisdiction by a Couit suboidinate to a C ” 
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Couit may appeal to the Distiict Couit, and the or 
der of the Distiict Couit upon such appeal shall be 
final 

PioMded that the High Couit foi the purpose 
of satisfying itself that an order made m any ap 
peal decided bj the Distiict Couit was accoidmg 
to law. mav call foi the ca^e and pass such ordei 
with lespect thereto as i1 thinks fit 

Protided further that any such person ag 
grieved hy a decision of the District Court on ap 
peal from a decision of a subordinate Court under 
section. 4 may appeal to the High Court on any of 
the grounds mentioned in sub section ( 2 ) of section 
100 of the Code of Civil Procedure 1908 

(2) Anj such peison agglle^ed by any such 
decision or order of a District Court as is specified 
in Schedule I come to or made otheiinse than in 
appeal from an oidei made bj a suboidmate Court 
may appeal to the High Coiut 

(3) An\ S7/C/1 peison a5gMe%ed by an> other 
oidei made b> a Distiict Couit otheiwise than m 
appeal fiom an older made a suboidmate Couit 
maj appeal to the High Couit b\ lea^e of the 
trict Court oi of the High Couit 

(4) The peiiods of limitation foi appeals to the 
Distiiet Court and to the High Court undei this 
section shall be thirty dajs and ninet\ dajs ics 
pecti\oh 


\OTF«5 

WtTltTf — T1 s >» nertJon if ol \ 4 111 ol IW i 7TPif>T.l'v. 
Sec lOi of tie Rnrkruptr% \ct ISAI Tie fcert) n deni iMtl RJ 
I u wltc-nr^ nnUcr? Cla«w (2) Ij 4 rcferei fc to I I of tie 

Act tic t-arioii4 ord«rs nsaiist i |«*rwn 1 « « dr i' ’ 

of a Di^tnct Court »>ti)ni; an Ons^nal Co irt of l»•^!^olC' J f 
diction CQulJ prefer ftppfti tn tie IIipI Court proii!v» 

lliat Sf ani ni j oal ii no i^l t ta be | refirre 1 f/oi anv ott er or t r of tl c 
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District Court nmde in tlic exercise of oriRinal in»oUeiiej jurisdiction, 
that tnii oiiIt be done by leare of the District Court or tJio lligU 
Court Out Clause (1) which deals with appeals to the District Court 
Iroin orders undo in the exercise of ifwolrencs jurisdiction by a Court 
fciiilKirdiiiate to a District Court, imposes no restriction and males no 
emimeration of the orders from ahich alone on nppoal will lie The 
question for consideration is whether any order and ecerj order made 
bi nil Insolienrs Court, Suburdinato to a District Court, is appealable, 
or whether there are limits to the nitlit of ajipeal 

^e< 3 of this Vet says, siihjeef iu the irfontioiii of thti Act, the 
Court 111 regard to proceedings under the Vet, shall hate the same 
power md shall toilow the same priK-edure us it has and follows in 
tin exeriise of original ciril jurisdiction ’ There are certain orders 
wlinh are not appeaUblc under the Code of ( isil Procedure &cc 101 
Hid Or \LIII C 1 Code enumerates the sarious orders from winch 
ai apjwai will he II bee 73 ol this Act is to be regarded as complete 
HJid self (ontained, then it might be contended that an order would 
Ik appealable under (he Insolseocy Act though a similar ordei to 
nhicli the provisions of the C P Code are opplicable would not be 
ajipcalable That this is the reasonable construction of the section 
would appear clearly from the Statement of Objects and Reasons and. 
Select Committee Report to Act Iff of 1907 

The enactment of this section was thus explained " As usual, the 
question of appeals presents features of no inconsiderable difficulty. 
The .ulution here suggested is, first, to subordinate to the District 
Court all other insoIrencT courts, secondly, to fotlon the English 
Statute of 18S3 so as to pive an appeal from oil orders of subordinate 
<s>urts to the District Court wiiose appellate order should however be 
hnul, tliirdlv, to limit stnetlyr to particular classes of orders the right 
of appeal from orders made by a District Court otherwise than m 
npjieiil, and fourthly, fur this purj>ose to treat as a District Court any 
Miburdinatc Court to which the District Court mav have transferred 
nil appeal ” — .Shifrwenf of Db/Cfts ond reuions to -Irf HI of 1907. 

‘ A right of appeal is gnen to the IIi^ Court from any order made 
l\ a District Court m the exercise of original insolvency jurisdiction» 
but except in regard to certain specified orders, sub<lause (3) of 
sec tion nymres the leave of either of the District Court or of the 
Court to be first obtained ’’—StUct Comtniffre Report to 4cf 
l''(i7 
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The Amendroents — The auieiKltnents introduced in this Becticn by 
the present Act are tlnis explained m the Select Committee Itepoit, 
dated dith September, 191!) "Tliert are conflicting decisions of the 
High Courts as to the ineaning of the uoids ‘ any person aggrieved ’ 
IVe have therefore proposed lurther amendments in Sec 46 of the Act 
■with the object of mahing it clear that creditors ns svell as the Re 
ceiver arc entitled to the benefits conferred by that section ” In the 
recent case of '\aidai i Itnm/t Lai 23 A L J 503, a preliminary ob- 
jection was taken that no appeal lay on tin* ground, that a creditor 
was not a person aggrieved and therefore, had no right of appeal 
The respondent relied iijion tlie decisions iii Thnhba hit v SItib I In 
tan ])na, I L R 39 VII !>> Daniels J , in delivering the jiids 
meiit, held that that was a decision under \ct III of 190" Under 
that -Vet there was a difference of opinion between the Allahabad High 
'Court and the Aladras High Court The Allihahad High Court lield 
that the Itereiier uas the only prison who could appeal in such cases 
whereas the Madras High Couit in Tiitnenlatathurntr v Lhangamm 
trial I L R 39 Mad 479 held that on individual creditor ira* a 
sOft aggntifd and wot mfi/led to ippeui This conflict of opinion 
has been set at rest bs an alteration in the language of tho present 
InsolveiK \ Act Sec 40 of Vet HI of 1907 gise a right of appeal “ to 
any person aggrieved bi an order made in tho exercise of insolvency 
juri'diition ’ In Sec 75 of Act V of 1920 these words hate been 
changed to “ the debtor, any creditor, the Receiver or any other per 
son aggriesed by a decision come to or on order made in the exercise of 
insolvency jurisdiction ” In sub section (2), these words are suninieJ 
up as “liny inch person nggrined by any tich deeision ” The altera 
tien in the language of the present \ct indicates an acceptance of the 
Aladras view that n cieditor i» a person tiggneied bv the decision in a 
case of this kind The decision clearh is adverse to his interest if it 
rediicts the amniiiit of property out of which he is entitled to elaiin 
a dll idend 

Person aggrieved. — Tide Aofr» tinder fSer C3 Where an alien 
tiDii of property made bi an insolvent prior to ndjiidiintnui is iiimiihfl 
under ^ec 36 the transferee is an nggrieved Jinrtv (fidji Snhii'i r 
Ihdiil Oani, I'J C W N 2>3, 12 C I. J 4^2) and he is entitled to 
appeal The proper person to make an apphention under 5e< .<6 >* 
the Receiver, and he is a iiocossiiry party to «ntli ft proceeiling. 
7/,„..r..ror r Jhilfiuf, 19 C W N 91.0,18 c L J n.‘9 An Offinnl 
Avugnec rnn appeal when he is an nggrteied person, O/pcint 
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c JhimachiintJixi, W MftO ITl \ <*mlitAr lifti no rijjlit of nppeal 
agninst an order made under Sec 4% ii«« (39 ns lie is not n person 
angnercd, fj/op/'U r Viintrk inwiii, 40 Mad GOO F R A man nlio 
IS disap]>oiiited of a benefit uliuli lie iniRbt hare rcreised 

I* some otber order bad been passed H not a person 

aKKTieved, I'aillinmoliiiii \ (•/i«irinioi, 40 Ind Car 9G 38 

P \\ R 19ir 93 1* R 1017 Ubere an insolvent called 

upon to produce his Uxiks, Rive inseiitories of his properties Ac , 
fails to produce them and an npplKation a creditor under old 
Sec 43 non C9 for artion to be taken against the insolvent nas 
dismissed bv the Court, held that there was no nppeal at the instance 
of the creditor under 9ec 46 now 7>, agiinst tlie order refusing to 
proceed against the uisolient in as miuii as the provisions contained 
in Sec 43, now (i9, are ol a disciplinnrs iharictcr and tint the person, 
It anj, who is renllj aggrieied bs reason of the default of the insolvent 
IS the Court to winch pru|>er assMnnee hid not been rendered b> tlie 
debtor and not am perAOii who i-ets tiie Court in motion, I'ulaiinip/xi 
< hetty V Suhnmoiyium 19J0 M V\ N IA> 38 L J 3‘*8 54 Ind 
Cas *40 A Heceiier uf nu insolvent estate is not an Dg(,rieved party 
and IS not entitled to appeal against an order refusing to take action 
under See 43, now G9 ///io«;«r<in( hithoif i .Sniiirnl l>af, 19 A L J 
701 61 Ind Cas (f the <AUrt refuses to annul a transfer under 

Sec 53 of the \ct, the person aggrieied by the Court’s order is the 
Receiver and lie oloiie has a right to api>ea] against tlie order The 
creditors of the insolvent are not persons aggrieved by the order with- 
in (he meaning of Sec 75 and therefore haie no forus sfoni/ii to appeal 
against the order /niirr Uass p JakHh U»m, 6i Ind Cas 824 The 
OITicial Receiver removed from oIRre hss under Sec 75 a right of 
appeal as a "person aggrieved” b\ the order OjJicKiI Jfecrirer, 
Tunjore v Aofoniyo Sciifrijid, 46 Mad 405, 72 Ind Cas 22j 1923 

\ I II 3.>j (51 ad) \n adiudientcd invilient is entitled as a person 

aggrieved to appeal agai nst an order admitting a person as a credito r 
^u(/iunic]inii V //icetArii/ijxi, 47 Mad 120 45 51 L J 166 Sec 

Sec 43 (1) does not say bv whom the opphcation for annulment has 
to be made But it is clear that a creditor who is affected by the ad 
judication is certainly a person entitled to apply to the Court under 
See 43, and if his claim is dismissed without proper reason for it, he 
will certainly be a person aggrieved under Sec 73, adopting the 
definition of the expression given in Fxfwrfe Siiielotham, {1®®0), Ch 
D 45S .dmiino^iri t Kanthimmi, S3 Ind Cas 955 
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Court subotdinat* to a District Court. — Though under Sec 3 '' the 
Locai GovernTnent ina\ >D>est ans Court siibordjnate to a District 
< ourt n ith jiinsdittion in anj cH« of cases and anj Court so invested 
siiaii, within tiie local hmits of its jurisdiction have concurrent juris- 
diction with the District Court under this Act,'* still honeter anonia!- 
oiis It may seem, the ajipeals from the decision of a Suhordinate 
Judge iiasing eontiirrent powers with the District Judge should he 
to the District Judge Sec 75 (1) clearlv wntemplates the exercise 
ot insolreiifv jurisdiction b\ a subordinate Court, and expressly pro- 
Miies that appeal-, against such oiders sliatl he to the District Court 
Ihis state ol things >s not uncommon as tor losatnce, it mar be 
pDinteti oiit that appeals against the deiision of subordinate judge* 
ui suits below Rs 5,fX)0/. he to the District Judges, although id respect 
ol such suits thes have eonmrivnt jurisdiction A'ld/ioa Afidhrt t 
iiH/nuHi .VoJhiii, 63 lod Cos W* Courts of AdditiorU District 
Judges ore not subordinate to the District Courts and therefor? 
appeals from the orders ol the Coiut of the Additional District Judge 
be to the High Court, 31<i/ v 6nM. M Ail 382 D A L J JTl 
14 Ind Oils IW, IhnwfljdHl i IJ A L J llW, 25 Ind 

Cos C86 tn appeal ugainst an order in insoiveucj passed by a Court 
of Small Cruses exercising the powers ol a Sub-Judgo mil lie to the 
District Judge, and tins appellate jurisdiction n cot dependant upon 
either tiie valiio ot the decree in respect of which the order in losolvesey 
was obtained or ou the amount of the debts entered in the schedule of 
ddbts filed by the apphcunt for a declaration of insolvency, * 

i Jiimiia Dim, 2'i \)l Ob .See also Siffiiimai r f oifliiliiipd, 12 51al 
472 followed in < i Jiiimiiuin, 10 C U J 233 IG C. 55. 

HO n, I aiLiaita t ildidiii, 10 Mad S'l Rfiimller, v I ithat, 21 Dorn. 40, 
V(i«rAs/,ijA t Ihiihxhhitf 27 Bom fiOt In the Punjab the Divisional 
Court M c-ecincd to be the District Court or principal Civil Court of 
original jurisdiction for ilie pHrjioses of any prooccdings under the 
Proviiicia! Insolvcnis Act, Itam Kuren C Vhoifo Jliln, 18 P. 55. R 

At Slid Cas 730, when a Deputv Conimissioner sots asulo a trans- 
fer ninde by the insolvent in a case trBn'<ferreJ to him by the Di'-tnit 
Judge after adjudication, an appeal nRainsl the order of the DepuD 
Coinnussioner las to the District Court and not to the High Court. 

r JainorwH. 15 V L .1 YP .Igaiii in C/«ilHrh/a>; r. 
//.riibif, fXI Ind Cos 1{>25 A 1 U. « nl ) AD, it has been held 

that the Court of a Deputy Commissioner, who has been investot! with 
powers of a Sii)>«rdmnto .ludge, is siibordmate to the Court of tho 
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Di'trjct Jtidse n itlun the meaning of Sec 75 (2), nnil an appeal agnuiat 
Ins order in the exercise of insoheiKS jiirisdietton lies to the District 
Judge and not to the High Court wlicrc the law being clear, there was 
no excuse for preferring to the High Court on appeal which lav to the 
District Judge, the Higli Court reluvid to return the inemorandiini 
ot Vppeal, and following Itrbt f'msnd t Jumna Doj, 2J \11 CO, 
Miii\rrl r Du.fnhfini 27 Ihmi 601, dismissed the appeal No appeal 
lies against an order of the Official Itereiier dismissing an iiisolvencs 
petition under Sec 22, now O'*, I hitlambartim t Afl'Top/xi, 33 Had 
15 21 AI L J 73 16 1ml Cas 820 

"Final " — The words shall be final’ eTidentlf means not open to 
second appeal But orders passed in the exercise of insolrencr juris- 
diction bs a subordinate or District Court are subject to renew, In 
I'r B/iijiitc«iii Ihi* 4 Bom 4'' t Innd s S'li/uo'j /VrsJiud, 7 C 

L J 2G^ 12 C \\ N 27J \n order made in appeal by a District 
fudge in an insolrencv proceeding directing the lower Court to take 
and submit 'additional evidence is not a Anol order within the meaning 
of Sec 73 (1) and the High Court has <** revision, to set that 

order aside Oantjadlar % Sbndlar, 61 Ind Cas 5S0 

Preridsd tbst the High Court — ’ Exception has been general!} 
taken to the restriction placed on the rights of appeal by clause 42 of 
tie Bill os introduced We now propose to confer upon the High 
Courts in respect of anv cases decided on nppeol by ft District Court 
powers analogous to those nhidi are lonferred on them by Sec 25 of 
the Provincial Small Cause Courts Act, 18^7 ,” — StJfct Committee 
llnort to 1ft ;// of 1907 

Second Appeal — A second appeal is allowed from the upprUaie 
order of the District Judge onls under the provisions of Sec 100 of the 
CPC When a question is decided under Sec 4, ft Second Appeal 
would lie under Sec 7o, hut only on a point of law as provided in Sub- 
section (1) of Sec 100 C P Code Stth SbtoM r fwiridhardal 1924 
\ I R (N' ) 3G1 78 Ind Cas 140 

Sub-sectien (1) — It will be seen that Schedule I refers onlv to 
appeals which he to the High Court from the decisions and orders of 
the District Court But tlicre is no schedule of decisions and orders 
of the Subordinate Courts from which an appeal lies to the District 
Court The sub-section (1) lass down “the debtor, anv creditor, the 
Becener or nns other per^n aggrieved by a decision come to, or an 
order made in the exercise of Insolvencs jurisdiction by a Court 
ordimte to the District Court maj appeal to the Distrut C 



SOD PROVINCIAL INSOLVENCY ACT, 1920 [SCC. 75. 

Therefore an appeal hes from aU otdcn pa'.\e(I by a subordinate Court 
to a District Court proYidctl they are made and possed Jn the esercise 
of nnohencx jiinsdietion \ Distritt Joiltte sittu g; as on Ippehafe 
Court jn insolrenry has the wmo powers as an Xppellate Court under 
the Code of Cn)l Procetlnre Jniet aha he is toiupetent to renew his 
judgment m appeal, and, if he does so, an appeal trom that order will 
only he to the High Court It the pros isions of Or NLVlI r <C P C 
are applicable 1 /««ho lal ♦ hutij Ittlan IaH, •ft 111 605 dO A I 
J 517 

Sub'cection <2j — It should be noted that tlie appeii from an order 
passed bj the District Judge ni Ins oiigiiia! insoireius jurisdiction 
and not m his appeilite jumdiettmi lies to the High Court, so also 
from orders of Additional Distmt Judges The original densiont and 
orders from which an appeal lies to the Higli Court iiiuler this section 
aie meutioned in Schedule 1 \ decision on a question ■fthetber an 

insohent, three tears before th» nisolicmi sold Ins property merely 
with the intent to defraud and defaj his creditois is a decision on a 
(Question of title aithiii the incmuig of Vc 4 of the ProMticial I»«ol 
rents Xct aud is appealable under Sei 75 <i) of the let, 

V /f<i/i2 iztt 4h 10 X 1/ J S6.> blind Cat (jQl 

8ub*seelien f3) —This sub-‘<?ctiou pros ides tint deiisions and orders 
of the Distmt Judge in Ins origin d jurisditiion other than flio«o 
tneiitioiied iji Schedule 1, »e ngninst nhich no right of appeal i» 
provided niaj be appealable to the High Court with the leave of th« 
District Judge or with the lease of the High Court 

LesTS. — “The High Court hoMug loiicurreut jurisdiction with tie 
Disfrift Judge to grant Icmc to apiwal from an order under tii** 
lusohciio Act lan do so when hiicli lease has been refused b> fli* 
District Judgo AMieti «uch lease w granted h\ the High Court tliere 
1$ no necessity for a further hearing under Or NLl r IJ of tlm 
C P C"VadhuSa<V,an% Awwifuri, IT C W > TbO Where 

n District Judge has passed an order directing the ►ale of an ceoiipaiim 
holding belonging to the insolient who objected to the sale on the 
ground that it is not transferable by custom, the District Judge act' 
properh 111 giving leave to npjieal under sub-sectfon (3) in as much 
the order finally decided n <iues(ion in controsersv Iwtwcen the partus, 
mmeiy, wliPther the liohliwg miiM ot miild not he sold, Irmon iSiiiihf 
V SitiLhirn Jt Siocl Co, Jd 18 C L J oOi AJ Did Cus 2T1 
Leave will not he gronfed ns a matter of c ourse the Court ndLrehj ^ 
Icnvo Tii uiiiniportntit cases where iw question of law i* -inyollCth 
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Ve Caml-eH 1"4 14 Q H O 3’ V» asainst 

an orJer piviiis or refixinj; iMte /own r fohitr A C -10 

AATiere the High Court di^miv^etl an a|-i>rAl from tlie order of tlie 
District Jiidce rejecting an apidiratioii to bo Btljiidgocl 'll) in'.o'lrent on 
the ground ot tl e ahii«e of the proce^^ of the Court it is proper to the 
High Court to tertifs the <■»>>•* as n ht one for appeal to the lru\ 
Council C/of/ojwit ''ini r A/.ini; S.m; 40 t l><‘y 1" f \' N 

752 17 C I J ol“ Ml ere properls «a« sold in insolrencs proceed 
mgs and the sale confirmed and under <5ec 4C (2) non 75 (d) the 
District Judge retU'ed to grant leave to appeal the High Court is 
competent to grmt such leave /u/il An/ore r hlur Vts C.I P I{ 
IfilO 61 Ind Cas 

PHtj Connell —The Ironmial In«iolveiic\ tet does not interfere 
ivith anv right of Pnvv Council that mar othernise evist 

MTierc an application for insolvencv was dismissed under Sec 15 of the 
InsoltencT Ait nt>w »o and an appeal was aUo dismissed vn the 
High Court under Or \n r 11 held that on appeal to the Prirr 
Council nas competent if the matter was appealable in other ways. 
CAofrapof fiina c Klarui Smn »i»int A ludgment passed bv the 
High Court in its appellate jurisdiction setting aside or annulling u 
prior order is appealable under Clause 30 of the Letters Patent to the 
Pfis 7 Council In «n m»ol»iiic' matter, original or appellste an 
application for lease to apjteal lies under Clause 39 of the Letters 
Patent esen if no such applustion lies under 5e< W C P Cod- 
iniiamtil n ( I fit t r (Ifficml iiutuft, Madras 1025 A I 11 (AIad)2l3 
Parties — In an nppesi bv one of the creditors all the creditors 
need not be joined as pnrtv respondents, iciif India Cijarftfe Hfij 
(o , TaI r liuindo Vohun Jliial, 24 C M N 401 The auction pur 
chasers are ijece*san parties hlaira r .Scifemrnj 51 In Cas 0^1 

Power sod Procedure — A Court exercising jurisdiction under tins 
section Ins power to go liehinil a jndguieot and enquire into tl e validitr 
of a debt, if there are circumstances which tend to show that there li s 
been fraud, collusion or miscarriage of justice ,4nan<fji Diimodar v 
Jamr$ FinUi t d Co , 02 Iiid Cas 441 

Sections 47 d 10^ of the CPC 190^, appiv to appeals under 
Sec 46 tioir 75 Hence a respondent is entitled to file cross-objection 

i under Or \I I, r 2 ilaappa Ckrthcr r nnlo/inffom 40 JfaJ PO 
Snlh»«eti#a (4) LlnltatloB —This aub-seclion should be read 
Sec 78 infra Act HI of 1*107 was held to be a special law 
such Secs 5 A 12 of the limitation Act, 1*)08, were held 
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appUcable to applic'^tious and apjwola under ^ct III of lOOT Under 
\it III oi 15)07 no appeal or appIicatiOH could be filed after the period 
prescribed even it there was aufiicwnt cause, and the time requisite 
jor obtaimiig copies of the orders or deciees appealed against was not 
exchvded Oa account of the oonfiict ot decisions in tho seieral High 
Courts as to the apphcabifity of Secs a i& li of the J imitation Act to 
the I iovinrial InsoUencj Act it hAs been spetiallj enacted bv Sec "S 
fra thit these sections bhonld apph to insolvency proceedings Jn 
U podi K HuqIo? dt tll qhJ t B Ita Li'scn v tnimo Ci6i, 

P R 1016 lid Jnd Cas '"dO ft was held that Secs 6 it 12 of lie 
I luitatioii tet would apply to lusoUeu y matters but in Aimrontuilf 
)Jf <i /« 39 Mad o% i ^dii roi i is a \ai ini Xi U1 7A« 

Koi>i>urthn v 41 Mad Kjil (leUi Hiat tlie «euetal pcon6ion<i 

0 the Limitation \ct should «ot be mtioduced into the construction 

01 Sec 46 (41 no« o (4) In computm^ the veiled of Uioitation for 

appeals under this 'ct princijiks ot Sees 5 J A 10 of tlo CenernJ 

Cliusct \ct X el sliouid be applied t e the dite on winch the 

act appealed asainst is done and tie hst day it dtea ion sboidtl be 
excluded Chniodi RamosHow* t> I ir f u, 42 ^*Ad 13 1> 'I 

J 7 j 31 48 Ind Cos 0o2 


FART VII 

Miscellaneous 

76 [49] Tho costs of any proceeding undci 

this Act, inchuUng the costs of 
maintaining a dcbtoi in tho 
civii prison, shall, subject to any mlos tnado iindei 
this Act, bo in the disciction of the Coiut in vluch 
the proceeding is had 


\OTBS 

Retltw — ^Tl IV IV section W trl III nf 1007, bv'-ed nj i n Sot 1 ft 
(1) o{ tie BanJsmptcr let, ISR-I “ Mo projo^e to nllon the Cniirl« '■ 
full tli'crctioR HI tie wattcr of nnardiac gcibject onU to Rule* 
nmde 111 thii lelnlf — Select Cor mtt/re Jlfforl (o tfl Ilf t*/ li**' 

I iider Rule OO of Calcutta Higti Court Old I’roTiiit ml InioHrut y I’ld'’' 
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“ all pro^edmcs under the \ct doHii to and inrliidinji tl e tniXin" of 
an order of adjudication slinll be nt tlie costs of the parts prosecutinj: 
the same but alien an order of nijndirition has been ninile the <-o'.ts 
of the petitioning creditor shsll be ta^ed on I bo paviblo out of he 
estate ' 

In tit I alter of aunrdiiig to«ts tlio ordnitiM rule should ><- 
obsencd that costs should folloo the event < ! Ks/um r l/nroha l!S 
Bom •1"4 The discretion given to the Cour s ii tl e n atter of nu ir 1 
ing costs IS one nhieli should be exercised Hitli reference to geiicrnl 
principles tMiere there has been no miseondiitt omission or neg'etl 
nbich would induce the Court to refuse costs on tlie part of tie on 
ttho comes into Court for eiiforcing a legal cliini tie Court has lo 
discretion but must grant him costs tup;«sciimt i Znmiiuftir 2< 
A!ad 341 It the Official Issignee brings nn unsuccessful motion, how 
enr careful 'c may have been the order that the Court would nuke 
feinerally would be that he u to pay the Uesjomlerts costs and !e 
mil have the right of indemiiitv given him by the prciious order ut 
the Court Or he may obtain an iDdcmnitv from the creditor or other 
person in whose interest the motion is brought before he starts in 
Feeding The order tor costs should not be diret ted to be limited lo tl e 
assets in the hands of the Official tSiiigoee when tlie Respondent is 
not in anv way iii default for which he mav 1e partially mulcted in 
costs JU ^ureth ^handnt < nr>j*f 23 C 4\ N J31 

*77 [50] All Couils having juiisdiction in in- 

Courts to bo Busi solvency and the officeis of such 
iiary to each other Couits, lespcctively. Shall Se- 

verally act in aid of and be auxihaiy to each othei 
in all matters of insolvency, and an order of a Couit 
seeking aid ^Mth a lequest to another of the said 
Couits shall be deemed sufficient to enable the 
latter Couits to exercise, in legaid to the matteis 
dii-ectcd by the order, such juiisdiction as either of 
such Couits could exercise m legard to similar 
inattcis \Yithin their respective jurisdictions. 

VOTF<! 

Review —TT'i. i« Wl nf \,.t yjf nP 700“ b-i*pd upon 770 

cf the Binkniptcr tet • Urdir fhi« «crtion nil Court* hivin'’ 

iiivilicwcr inri.diction under the \ct hare been empowered to enfo'w 
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the orders of other Courts utiicb Itne LLe jurisdictjon ’ — Slattmeat 
oj Ohiects and ifesiojia ib iti IIJ of 19Q” 

Tins section should bi send iri/A Sen 38 supni, and Mdt noiti 
f/)?>eii«deT III Re laaur .Shio-jf^, 33 Cal 1062 some of the partners 
ot a firm filed their petition in insolTemn jn Calcutta and others hsd 
been adjudicated bankrupts in Lugland In the msolrercy proceed- 
ings in Calcutta an order was imido that smh proceedings should b« 
Ml aid of and niixilian to the biiikinptos proceedings lu England In 
l‘< derai'diis dfxniai 40 Cal iH IH l«d Cas 90S, ’fthete prior to aa 
adjiidicatioi) order under \rt HI of 19(19 (lie propcrtt of the insolrent 
had been sold and the sjle piooeed- «er« brought into the Delhi Court, 
under See 50 of Act TH ot 190" non 7* tlie latter Court «iJl ha>e to- 
aid the Pmidenet Court at the assets of the imoKeHt »n ans part 
of Oritisb India \ests m the OfTuiaJ Vssign^e under Act III of 1909 ” 

' Esers British Court hu««t. insoUencT jiinsdcetion is bound to ftct in- 
nid of and be nnxdurs to eur other in nisohencs matters" In lit 
i^noiOfi Talaii 13 0001 4(>J Jtr JO Bom L P 84 The In- 

sohencT Court tn Bombai has no junsdietioo to restrain a decree* 
holder from filing a suit igainst an msohent srho has obtained Ins 
discharge in an iiisolrencs Court id a ioreign State aithiii nhose juris- 
diction the insoUent hns properts, tor recosenug a debt tn respect oE 
nhtch the discitnrge had bt-en obtained fhe order of dischtrga granted 
b> the Insolrentrs Court in Dombas vonld be rcrogiused hj all Courts 
III Drituh Empire but there is no ohisgation in courts outside British 
India to recognise the order of due harge « complete release from debts 
mentioned in the order, ! nkhmnatn \ /‘unctnic/ieind, 24 Booi L P 
1173 In a amt for di^liition of partner^f^lr and for partnership 
acminls lU the Catontta High tonrl B irn^ appointed Receiver of 
the partnership assets bs tlie said Court ^iib'M'qnentli X hrotiffht 
a suit in the Court of the ^sidxirdinate .fudge at Dhinbnl in Behar, 
against the partners to enlorie o inortgag* evecuted b\ one of them 
in resjiect of certain partnership nsvets »nd friih the permission of 
the Caleiilta High C'oiirt made tlie Iteeener also a defriidant in the 
suit The pliintiff in the latter miiC pwKured the appointment of the 
aforesaid B ws Bewver nf the iwoTtgaged f rojierties hv the Sabardmote 
Judeo who gaec certain direelMww ahiefi wore not rcooncilcable ffilh 
the terms of the order of the (abiittn High Court IhhJ setting 
oside the order of the Suliordinate Judge that where concurrent pro* 
reedings for similar relief are taken in l»o ddferent and incltpendef'' 
Courts, no onj.'f should W passe«l nhieh inas lend to friction or mnllirt 
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of jurisdiction Sridhar Chotrdhurv v J/M?«eerom Banker, I L R 
3 Pat 357 78 Ind Cas 020 

JoriadicUon — Sec 18 of tl*e Presidencv Town Insolvency Act lOi'^ 
does not confer power on the Commissioner in Insolvency to stay insoi- 
rencv proceedings pending against tlie insolvent in any other Court 
In lie Manitlthanil I ircAond, 4" Bom 275 The above view of the 
Bombay High Court is not accepted by the Calcutta High Court as 
will appear from the Judgment of In lie Jtmntlns Jhairar -10 Cal 
18 Ind Cas 90S 

78. [New ] (i) The provisions of sections ^ and 
12 of the Indian Limitation A ct, 
1908, shall apply to appeals and 
applications under this Act, and for the purpose of 
the said section 12, a decision under section 4 shall 
he deemed to be a decree 

i^2) Where an order of adjudication has been 
annulled under this Act, in computing the period 
of limitation prescribed for any suit or application 
for the execution of a decree {other than a suit or 
application in respect of which the leave of the 
Court uas obtained under subsection {9) of sec- 
tion 28 ) which might have been brought or made 
but fOT^ the making of an order of adjudication un- 
der this Act, the period from the date of the order 
of adjudication to the date of the order of annul- 
ment shall be excluded 

Provided that nothing in this section shall 
apply to a suit or application in respect of a debt 
provable but not proved under this Act 

NOTES 

BevUw — This section is new, and its introduction is explained in 
the litlect Committee Jleport, dated 24fA September, 1919 thus J* 
have adopted the suggestion that where a creditor’s tight to sue 
bsrred bv the provisions of the Act the period between the ’ 
an order of adjudication and the annulment of such an order 
Iw excluded from the period of limitation applicable to the suit 
20 
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the orders cf other Coiirt'i liaie like jurisdiction ” — Sfuttmtnt 

vj Ofe/etfs and Reasoni #o -iff Iff tj 15>07 

Jhis section sftouM bt ttad trifh Sft 30 #!//"«, aixf lu/e votef 
t/ie;euni/fr In IJc hsac &hiPffn', 33 Cal 1002, some of the partners 
ot a firm filed their petition iii insolseno in Calcutta and others had 
been adjiidicated hankrupN iii Lngiand In the insolrency proceed* 
in Calcutta an order n-vs mido that such proceedings slwuld be 
HI aid of and niixihari to the Miikiuptri proceedings in England In 
i;« Jetniiclo' JJ (i»H? 40 Cal IH Ind Cis %8, where prior to ait 
adjiidieatioii oiiier under HI ol 1909 the properti of the insolrent 
had been sold ai>d the sile pioceeiK were tuMught into the Delhi Court, 
under See SO of Act 111 of 190” now 77 the latter Court will haie to 
aid the Presidencv Court n the assets ot the msolrent >h am part 
of Rnli'iU India sests va the Ofhinl \viiRneo under Act III of 190^” 

‘ Ererv Dntivh Court hirtug imolienor jiinvlictioti is bound to net «»• 
Bid oI and be ni'cihan to eur other in insohencr matter?” In Jfe 
Aoordji Talnft 310001 462 Hr Vn«fA// 10 Born L R 84 The In- 
solrenct Court in Bonihac hn« no jurisdiction to restrain s decree* 
holder from filing a suit iguiist an insolvent who hns obtained Ins- 
dischorge in an insolvents Court in t foreign State mtlnn whose juris 
diction tlie iRsoUeut has ptopertT, tor recotenug a debt in respect of 
which the discharge had been obtuined The order of discharge granted 
bs the IiisoWeno Court m Bombas would be rewgiused bj all Courts 
III British Impiro but there is no obligation in tourts outside British 
fiidia to recognise the order ot diM barge as n complete release from debts 
mentioned in the order, jAilhmttan % I'uKunichaiiil, 22 Boai L B 
1173 In a suit for UisMiIiitiou ot partnershir ““d for partnership 
accounts in the Calcutta High Court B was appointed Receiver o! 
the partnership assets bs tlie said Court Sihseniientli N brought 
a suit in the Coairt of the Subordinate Tndge at TJbawbrtd in lleliar, 
against the partners In eufnrte « WKirtg^fte exetiitcd hi one of them 
in resjiect of <«rtain j> irtnership assets and with the perniis'ion 
the Calcutta High Court made the Receiver aho a defendant in the 
suit The pUintilf in the latter Miit prwured the appointment oT the 
aforesaid H as Rectiier of the inortgap^ properties h* the Subordinate 
Judgo who gave i-ertain direiiions wlntli were not reooneiliable with 
th® terms of the order of the Catrutta High Court Jlthi, setting 
aside the order of the Siilionlinate Judge that where inncurreiit pn** 
ceedings tor ainidar relief are taken tn two iliffcrent and luJeprndcnf 
Courts, no order «h<uil<! J*e passed wluili ia»s lend to friction or riuiflict 
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of jonsiliction Sn(/A«r Cf oirrfAwrtf v Mugneeram Banger, I L R. 
3 Pst 357 78 Inti Cns G20 

Jorlsdlction — Sec 13 of the Presidenw Town Insolvency Act, 1U09 
does not confer po«er on the Commissioner in Insolvency to stay insoi- 
vencv rroceediiiBs pendint, against the insolvent in any other Court 
In Be ilaniclrhnnil I irrfconiJ, 47 Bom 275 The above view of the 
Bombaj High Court is not accepted bj the Calcutta High Court os 
will appear from the Judgment of In lit Jtranilas Jliairnr 40 Cal 7** 
I'i Ind Cas 908 


78. [Ne\^ ] (^) T7ie provisions of sections 5 and 
12 of the Indian Limitation A ct, 
1908^ shall apply to appeals and 
applications under this Act, and for the purpose of 
the said section 12, a decision under section 4 shall 
he deemed to he a decree 

t?) Where an order of adjudication has been 
annulled under this Act, in computing the period 
of limitation prescribed for any suit or application 
for the execution of a decree {other than a suit or 
application m respect of which the leave of the 
Court uas obtained under sub section {2) of sec- 
tion 28) which might have been brouyht or made 
but for the making of an order of adjudication un- 
der this Act, the period from the date of the order 
of adjudication to the date of the order of annul- 
ment shall be excluded 

Provided that nothing in this section shall 
apply to a suit or application in respect of a debt 
provable but not proved under this A ct 

NOTES 

Rtvlew — This section is new, and itt introduction i« explained m 
the Stlecl Commiflrr Beporl, daled Sfth Srpfember, 1919 thus “ tie 
have adopted the suggestion that where a creditor's tight to sue is 
haired by the provisions of the Act the period between the making of 
an order of adjudication and the annalment of such an order shall 
cschidcd from the period of limitation applicable to the suit These 
20 
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proMsions howe\et will aot aPF^!? to suits in respect of <leLts which 
-uro provable bat not pro^o^ under tlie Act 

Isothitjg in Art V of 1S20 affects the rights of the creditors ta 
re.ihse their dues bj the ordinary process of Jaw, provided he is witbio 
iimitation The insoHency proceedings njll not extend the period of 
liinitiition prescribed for a soit or application in respect of » debt 
proiable but not proved 

Act III of 1907 — In Act HI of 1907 there was no proMtion fls to 
whether the ^ct would be governed bv the general proMSioiis of the 
f imitation Act and theiefore there arose a conflict of decisions lu the 
difl’creiit High Comti. aa to nlicther in the absence of a spccio! pro- 
Msion in the Act itself m that behalf, the general praiisions of tiie 
Liniitation Act as stated »n Sa 5 A. 12 ot the Vet would govern tiieso 
uises Auction 78, Act V of 1920, did not cieate for the first tii«a 
or liWe away anj substantial right but that it merely regulated tlio 
procedure applicable to appeals and opplicstiom under the Prosuicial 
Insnlisncy Act thougli the pioceedings itias base been institittetL.uii Ur 
tlie old .\ct K I' it h aruthtan Chettiih i 1( V M llmnii* 
f/teffv, 1923 at N 71C 45 M L J hw 80 I 0 3“C 1924 

A 1 11 {M)400 On the 28th June 1919 a iieduot presented a petitmti 
lor adiiKlicsting hu debtor an insolvent under ^ec C (i> of Vtt HE 
of 1‘07 Tlie petition having been prcsenied in n wroit,j Court was 
returned and re-prosented to the District Ctnvrt winch wis the proper 
Court on 1st October 1910 Tbo ott of insohenc} on winch the petition 
was bssed wos on alleged fraudolenl transfer by the debtor o( his pio 
perty on Slat March 1919, and the insohenrv petition was presented 
to the District Court more than three months after that date On 21*^1 
lebrijnrj 1921 the District Court purportiiig to act under pec "“f of 
Vet V of 1020 excusiHl the delay lu the presentattoii of the petition 
and orilored on enquiry into tlw merits Ifetd by the Ffigh Court that the 
petition had become barred nfula Act tfE of 1907 wns in /orcc, an I that 
the District Court fnd no jiowcr under Ss< 78 of Act V of ISJO, te 
ercHse tins delas so as to retire a barred debt U/u/^tru/u ohm 
AyyapiHt p I yet <i } < /tmAnayya 44 M I J AOJ lOJt ti " 

19* 72 I„J Cas 

Madras — “ \ji ojipcal under Sec ZJd ft) la send the period fise*l 
therein i> barred by liinitation ii« Ifif f»«r r<v««>'fc for (ahifi rej"' 

<if the wilier npjienKif Agonist raimot bo dwlintcd timJer tie Vrt. or 
Milder »,<.•’ 12 (2) nr 20 of tlio laimtatioH Vtt 1*^0^ The High f o'l t 
«nti rsiimrt •lub nppJh ution into a <inl Tesisnoi petition iiuder C! 
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15 ot the Charter let ” ^jrnnimfaA r Bhtt/anfjo IT Aln<l > 'h ‘ The 
rroMnenl In'.olvencj Vet m not •» sclf-contnineil eiiutiiient tietertlie- 
less the general provisions of the J iimtatnni V(t slnjiild nit he intro- 
diice<l into the constriietioti of Sec 40 (4) non 75 (J) Ilecimrse should 
not be had to the genernl promioiw of the I iniitiition Vrt iii deilnu 
with the admission of petition and appeals presented niter the time 
presTilied under the Prorineiil Insohe'U} Vi t lihi i 

lin-eh, 41 Mad 1G9 33 M L I 5G6 “ In (oinpiitiiiK the period 

of limitation for suits instituted a^inst n person after an order of 
adjudication lias been nnnnlted, Sec 15 of the I imitation Vet does 
not permit the deducttion of time during irhuli the order nas in 
force, /fiiinojirfiHii /Mini r t.obinfhf.iranii, 42 Mid ‘In com- 

puting the period of limitation for np|>eflls under the Vit the prin- 
ciples of 5 9 tV, 10 of the General Clauses ^tet shonll be applied 
I c the date an nhich the net appealed against is done and tlie last 
day if (lift lion should lie eacludcd,” CAoroifi r T eiil'ifejtcflrn, 45 
Mad 13 

Allahabad —“Act III of 1907 is a special Isn nitlnii the meaning 
of VC JO of the Limitation Vet Out in ns nnirli ns it is not a 
complete code in itself there is nothins to prevent the appliiation 
tliereto the general prorisiors of the Indian 1 inntation Act Such 
general prorisions do not ofTect or alter the period j rescribed bj 
special latr but only the manner in nbitb tliat ]>eriod i-. to be com 
piited, J/ropoifi V Ilinitul, 3t All 490 F U , oirmdMi ; /injiit AuAoie 
V Giir YflTOin. 33 All 798 8 A L J 833, T/.oI.ir Fiomd r IMrno 
hill, 33 VII 410 11 V L J Cn3 20 fnd 607 

The Punjab. — “ Sec 5 of tho Indian Limitation Vet applies to cases 
under the Provincial Insolvencv Vet,” Kum /vi«»r»t r r'aiitio J'lfti 
80 P W R 1910 33 Ind Cos 730 ‘ The Pioviiui d Insolvenry Vet 

IS n special law but in os tniirh ns it is not in itself a ronijilete code 
there is nothing to prevent the application thereto of the general 
provisions of the Limitation Vet,” llniyoin e ll«if/(mi, 8 1* VV R 
191C 4G Ind Cas 5‘s‘» 

Calcutta — “An application for csecution of a decree was not 
time barred though made more llian 3 rears after « prcMous applica- 
tion, whore it appeared that the judgnieiitHjebtnr lad in the mean- 
while filed a petition of insolvencv in winch the judgment-debt in 
rpicstion was specified,” Bompnl r Aonifchl V/oriron, 16 C. 

VV’. X 31(1 /offoirina .V/onfrom .‘veff r ^'It 3.1 Cal 1 

IOC VV N 874 
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So set ut test these eonfiieting deciston’t it uas necessnuj that (t 
sierific piovision should be made jn the JVoirjnciaf Insoliency Act it- 
self, and this nett section has been enacted anrt introduced to effect the 
same 

It IS uow the settled law thit a debt does not become birred bj* 
lapse o{ time, if it w as not barred at the commencement of the hanV 
niptcT The bar of time ceases to run (or to further run) after 
adjudication, as the effect of the bankruptcy is to vest the property 
of the bankrupt in the trustee tor the benefit of the creditors, and 
all personal remedies against the bankrupt are also tliereifter stayed 
JJniunos/ii Koc) i IShnladov (hatteiii, 3i C L J. 167 In iSirn- 

siibTamnnni Pdlui t TheetheupjHt Pillm, 45 M L J ICC 1923 BL 

M N 895 it Mas observed “ ffxjHute Jims, 2 G1 A Jamesoo'a 
Bankruptcs cases 40 A 330, clearK lield tint m banbriiptcj a debt 
did not become barred bv lapse of time if it was not barred at the 
commeiKenient of the biokruptcv Tie same vie" nas taken in 
IriuiTte Laneesit] Jiuiiluu/ t'oipoxifioa, Jn Tlr 11 ertby, 10 Ch U 
776 A sery clear statement of the princifle i» contained in tlie 
following passage in the judgment of Bacon, C J in that case 

“ Mlien a bankruptev ensues there is an end to the operation of that 

statute with reference to debtor and creditor The debtors right* 
are established and the creditor’s rights ore established in the biinlw 
ruptca and the Statute of Limitation has no application at all to 
such a case, or to the principles by nliich it is governed ” The 
authoritv of these dectsioni. lias not be^n iii the slightest degree 
shaken In Briison In lie Itoiiri, (1914) 11 Cli O'* On the rontrarv 
the judgment in it while bolding that the pendency of the bnnk- 
mptcN proceedings did not save n claim wide \« tlie course of an ad- 
iiiinistration suit from being barred bs the Statute of Limitation care* 
fulls distinguished hj-fuirlr Boss and other c0s>es similar to it a* 
leiiig cases nbere the proof was in the binkniptcv itself ” 

Decree — T ide >otes iimler See 4 Mipra 

79. [SI] (1) The High Court may, with the 
. i)iL*vious sanction, in tho rn'io 

IWr to make rules JudicutlirO 

at Fort William in Bengal, of tho Govoinor-Gcneral 
in Council, and, in the case of any othoi High 
Com 1. of the Local Ciovcinment, make rules for 
cariying into effoct the piovisioiis of this Act. 
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(2) in paiticulai and without piejudice to the 
geneiahty of the foiegomg powers, such rules may 
piovide — 

(а) for the appointment and lemuneiation of 

leceivers (othei tlian Oflicial Re 
coiveis), the audit of the accounts of 
all leccneis, 

(б) foi meetings of cicditois, 

(c) foi the pioceduic to he followed uhere 

the debtor is a firm, and 

(d) for the 'procedure to be followed in the 

case of estates to be admmisteied in a 
summaiy mannei 

(3\ Ml rules made under this section shall be 
pubhsned in the Gazette of India oi in the local 
official Gazette, as the case maj be, and shall on 
such publication, hare effect ns if enacted in this 
Act. 


NOTFS 

Rcticv — TIiu IS 8«ctiai> ^1 of \ct 1(1 of 1"0' Tlie section eni 
poHers the High Courts to nioie Rules for rarnring into effect the 
provisions of the \ct Tfae'e poirers nere subject to the same tacc* 
tioii ns IS required iii the ciim; of Rules made under the ludian High 
Courts \ct ISGl, nnd under the Code of Cinl Procedure 
mrnt o] OI jerfs ai tl JffiMon* to lr( III of 11107 

The fluiendments are thus explaiied bv tie Srlerf Commiffce 
Report «lute<f 24fli Stptemhrr, 1919 “We have In a new <Ijiivc 
proiided tl at Rules inn> Le made regnrdini, tie j rocediire to be 
folloned in cases vliere tie debtor is n firm as in *^tioii 112 (.’) nf 
the Presuleiicj Ton ns Iiisolvenev let III of 1‘'0!) ' 

Vt the time of nishiiii. nn order of adjudication against the 
partners of a Cmi the Court need not order as to the course of admi 
lustration in insoliencs aith refereite to the joint estate of the firm 
and the separate estate of tie partners That is a iiiitter that must 
be considered and deterniincd during the course of ttie insolrencv pro- 
ceedings Dlhenrfni Chtnilra ^tldar r Purmoffon R.jji, Zo Iid 
Ca* I'd 
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fo set at lest these tonfiteling decisions if tins necessarj that tr 
siecific pioiision should he made in Vroetnctal Insoliency Act it 
selj, and this neii, aecfion has been enacted and introduced to effect ike 

same 

It IS now the settled law that debt does not become barred by 
lapse of time, if it was not barred at the commencenieiit of the bank 
ruptcT The bar oi time ceases to run (or to further run) after 
adjudication, as the effect of the bankruptcy is to vest the property 
of the bankrupt in the trustee for tlie benefit of the creditors, and 
all personal remedies against the bankrupt are aho thereafter stajed 
JJnifliiOffu Koei i H/iobod«i (hattetfi, 34 C L J 1G7 Tn Siin- 
siibrnmonm Pilltn v Tfieefbcopjxi I'd/ai, 45 M L J 166 1923 'I 

A\ Is 89o it was observed I-xpatle Iloii, 2 G1 A. Jameson's 
Bankmptes cases 46 A 110, elearK held that m bankriiptc} a debt 
did not become barred bv lapse of time if it was not barred at the 
comineiicement of the binkruptci The sinie view was taken m 
J xiKirtr Laneesier Haul ini f ori>o»«#»oa 7n He M esthy, 10 Ch D 
77C A verj clear statement of the princirle is contained in the 
following passage iii tie judgment of Bacon, C J in that case 
^^hen a bankrupts ensues there is an end to the operation of tl at 
statute with reference to debtor nnd creditor The debtor’s rights 
are established and the creditors rights are established m the bank 
ruptcy and the Statute of Limitation has no application at all to 
such a case, or to the principles bv which it is governed ” Tbf 
authonts of these decisions has not be®n m tlie slightest degree 
Miaken b\ Bemoii In lie lloirer, <1914) 11 Ch 6'^ On the contrarv 
the judgment in it while holding that the pendemy of the bank 
riiiitci proceedings did not save a claim made in tho course of an nd- 
niiiustration suit from being barred hi tlie *tlntute of 1 imitation care 
fnlli distinguished fj-jartf Jla\s and other cases similar to it a* 

1 eing cases where the jiroof was iti the hinknirtcs itself " 

Decree — 1 ule Notes under Sec 4 supra 

[lA] (1) Tlie Court miiy, YPitln 
. piovious sanction, in tlie raso 

lower to make rules Coillt of .TlullCalurO 

at Fort William in Bengal, of the Govcinoi Genora* 
in Council, ami, in tlie case of any othoi ITigh 
Couil, of the Local Goveunnent, ninlvo lules for 
cans mg into effect the piovisions of this Act 
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with the properties of the insolrent »ithout au express Testinj; order 
Kiaah iianlara Itao v THtlipatt 4G AI L J lS5r 

78 Ind Cns ->*)} IJ-M V I It (M ) 461 

When ciii|o«crod hv the Histi Court under this section an. 
Ofiitml I?e«ircr has the same powers ns the District Court and. 
thc'-e powers are mentioned in Clause (1) Dut os regards appeals 
from orders of the Official Iteceirer so empowered these appeals will 
lie to the District Court and not to the High Court, Chtdamlaram- 
r Nu'/(ip/Ni, 24 M L J 73 16 Ind Cas 82U 

Wlien an adjudication of insolvenc) is made bv an Official Iteceirer 
in the exercise of the powers delegated to him under Sec 52 (1), low 
80 (1), tl e insoWent s estate does not vest tw him under Sec 18, 
now 50 or am utlier |ruiision, and will not do so unless an order 
testing it in him is pas'-ed bj the Court Official J?er«ter, Trinehtno 
lolj 1) SniiKMin durnm Lhett/, 30 M L J 415 V sale held by him 
ot properly «ot lested in htm ts inrahtl and does no( confer any fight 
on the purchaser bimnir r St^noi huniliar, 43 3{ad 

'‘C.'i 30 M r J 438 10^ M W N 53' 50 Ind Cas 507 In 
£uhh(i Aii/ar i /fawaitc '< ti 40 11 I. J ^09 their LorJihips obsorrecl 
Hus Court Ins had an occasion before lu the case of Viif/iicnmi 
Siimiir V Siiffioo Etiiirfoir to regret the deficienc) of tlie Act which 
docs not proTidu that immediately upon adjiidication the estate shall 
test III the Official llecener and «e note with regret that the omission 
has not been rocfifted in the Iniendment let ’ Wliere a District 
liid..a to niom an insoliencv application was presented transferred 
It “to the Official Jlcceirer for adjudication and for the administra- 
tion of the estate,” held, that the order of the District Judge lu 
effect amounted to an appointment of the Official Receiver as agent 
for sale of the property of the insolvent and that the transferee from 
the Receiver hnd a valid title Suhba 4'vnr c /fnncKirnmi supra 
Jcdiclal ronetiens of Offlclal Receiver — An Official Receiver ap- 
puinted under *'Oo 57 exercises such judicial or rjuasi judicial powers 
as litas be ronferreJ upon him bv Rules framed by the High Court 
ui dor *Jec Ki Rut in tlie case of an ordinarr Recener 1 is duties 
niid jwiwcrs arc defined bv See 59, and they are executive in their 
thnneter and not judicial TW Official Receirer is an officer of the 
Court and there is no provision in law which males it obligatory otr 
tl I District Court to hare the Official Receiver made a formal party 
in the proceedings under tlie Act, and the fact that he u not imp’ ’ 
docs not Vitiate any order passed therein ITwincirusirnmi AoJar 



312 PROVl^cT\L iNfaOLVtNCY \CT, 1920 [Sec. 81. 

T enkafasiiami 4G M L J 242 78 Ind Cas 8o< I 904 \ I (M ) 

«30 

81 [54] Any Local Government, with the 

cation of certain proM pievious Sanction of the Govei 
Poner of Local Gov einoi General in Council, ina\, 
by notification m the local offl 
cial Gazette, declaie that any of 
the provisions of this Act specified in Schedule U 
^all not apply to insolvency proceedings in any 
Court or Couits having jurisdiction under this Act 
m any part of the teintoiies administered by such 
Local Government 

NOTES 

Reiiew — Thn is section 54 of Act III of 1907 Tie reasons for 
the barring of certain promioua of the Act to certain courts are best 
■explained jn the Pioceedtnffs 0 / iht I tttrenal Cowtil to Act III of 
190/ It IS very difficult to frame any one satisfactory law which 
19 equally suited to different parts of the country 1 law adapted 
for the towns is too complicated for the country districts and a Hw 
suited for the tountri districts is altogetler insufficient for the great 
centres of trade This is no new difficulty The Select Committee 
has gneii careful consideration to this question Tliej feel tl at legal 
reform cannot be postpobed until the requirements of t! e ulole 
country become uniform and they feel that trading centres can not 
be left without an adequate system of insolTeocy merely because otler 

I arts of the countm are jct Jess developed On the other hand 
thc\ feel that it is desirable to avoid forcing on bacLnard districts 

II law which IS too complicated for tier requirements In tic result 
tlies suggest tl at a power should be inserted corresponding to S 1 
of the Tnnsfer uf Property \cl 188> to enable local Ooicrumeiits 
to exempt any specified clistncts witl in their territories from tl 1 
ojtration of certain sections of llie \ct 

82 [55] Notinng m this Act shall — 

havings 

(ff) affect the Presidency towns Insoli ency 
Act, 1909, 01 section 8 of the Lover 
Buiina CouiJs Act, 1900, oi 
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(6) apply to cases to which Chapter IV of 
the Dekkhan Agriculturists Re- 
lief Act, 1879, IS applicable. 

NOTES 

BeTicH — This IS section 55 of Act III of IDO" “ I'nder tlie Bill 
as introduced, agriculturists were pot in a special position in regard 
to insolrencv Thej acre attoned to institute insolvency proceedings 
if their debts omounted to the small sum of fi(t> rupees Other debtors 
can only institute insolvenc) proceedings if tbeir debt amounts to 
Its 500 Tbe provision iias originallv taken bv the Select Committee 
on the Code of Civil Procedure Bill from the Dekkan Agriculturists 
Relief Act This proiision has been a good deal criticised, and the 
Select Committee are of opinion that thero is no sufficient reason for 
giving special treatment to agriculturists If special treatment is to 
be given to them ns a part of the general treatment of agricultural 
indebtedness, it should be struck out of the Bill, but m heu of it pro. 
visions hare been inserted to preserve any special enactments m re- 
gard to agriculturists nhich are now in force, and in particular, to 
espresaly preserve the operation of tl>e losolvcncy sections of the 
Dekkan Agrienlturists Relief Act (Xk*!!! of 1B7D) Proerrdin^i of 
fhs rieerepot Counrit, dattd I5.5>1907. 

83 [56] (1) The enactments mentioned in 

Schedule III aio herebj" re- 
'**** ’ pealed to the extent specified in 

the fourth column tncieof. 

(2) Where in any enactment or instrument in 
force at the date of the comniencomcnt of this Act, 
rofeienco is made to Chapter 2^ (of Insolvent 
Judgment-debtors) of the Code of Civil Procedure, 
1877, or of the Code of Civil Procedure, 1622, or to 
any section of either of thoso Chapters, such re- 
ference shall, so far as may bo practicable, bo con- 
strued as applying to this Act or to the correspond- 
ing section thereof 
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SCHEDULE I. 

tS<« section ~o (2) 1 

l^eastons and Otd' n {rota uktch wn appeal hes lo the Sijh Co\i*t 
ttetutv. tS <2) 


Sections 

>»at»re of decision or oriltr 

A. 

Decision of questions of title priont^ , etc , BTising 
insolrenoi 


Order disniissing a petition 

iu 

Order aoardftiR 

■' 

(Order of ad^itdiintiou 

JJ 

1 Orders regardinr. entries in tJie seliedulc 

a’» 

1 Order anniitim^ odinJuation 

M 

Order deelann,? tfie eoiiditioiis on wliicli tlie debtor’s pro* 
pcrtv sbo)} mert 1" !“»« on nnnnlmi-nt of adjudreation 

il 

Order oii application for di'icbarjre 

'0 

Order disailairinR or redwcinR entries in tb« schedule 

-it 

Order nnnulfiri: n softinlnry transfer 

SI 

Derision tlmt T» transfer of property w a profcmico »» 
favour of n rrnlitor 

m 

Conviction ftnil sentence of tIeJitor for an offence under 
tins sect mil 
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SCHEDULE 

l.i>ec aeetion 81 ] — (-o/iW ) 

Provisions of the Act ap^ieation of iihteh may be barred by 
Taedl Goieinmenti — (confd) 


Provisions of the 
Act 

Subject 

Section 


62 


63 

Uivideucis 

64 


6-3 


66 

Management bj and iJlonance to insolvent 

72 

Penalty for obtaining of credit by undis 


charged insolvent 


SCHEDULE III. 

EKACTSIENTS ftEPE\LSS 

[9ee seelion 83 ] 


3; ear 

No 

Short title 

Extent of repeal 

1907 

III 

The provincial liisol 
vcncy Act, 1007 

So much Ds has not been 
repealed 

1014 

IV 

ILe Decentralization 
Act, 1914 

In Schedule I, Part I, th® 
entry relating to Act xi* 
of 1007 

1014 

V 

The Itepeahns and 

Amending Act, 1014 

In Scheclulo I, Ihf jn*™’ 
relating to Vet III of 1907 




Model Petitions and Pleadings under 
Act V of 1920 


Form No. 1. 

CrtditoT I PtUiUn mider Beetlont 0 (1) uid 13 (2) et Act Y ot 1920 

Iq the Court of the Diitnct Judge of 

The hurollo petition of A B of 

ItcsFEcrrrLLT attEUEtii 

1 That ^on^ petitioner rwidfs or came* on the hiisine** of — or 
peraonaUy uorka for gain at 

2 That your petitioner had dealings vith C D who resides, or 

eamea on business or personatly works for gam at in the 

District of within the jurisdiction of this Court 

3 That the aaid C D is lodehted to jour petitioner m the hiui 

dated tuin of Dt payable on a dated 

4 That the due date for the pament of the sum due on said 

by the aaid C D was the fast 

3 That the said C D has committed withm the last three 
months the following acts of insolvency ~ 

fa) he has executed transfers of hit property with a view to 
defeat and delay his creditors , 

(b) he has suspended payment since a fortnight of Ins debts 

end has given notice thereof to bis creditors asking 
to agree to a composition , 

(c) he has alreadv during the last 4 days removed his stock in 

trade and is now removing Ins stock in trade at 

with a view to secrete the same and prevent Ins creditors 

availing thereof in eatisfsction of their claims 

(d) Tour petitioner apprehends that he is about to conceal 

and remove the documents and boohs of account relating 
to his business 

In the circumstances aet forth above your petitioner prays — 

(a) that an order for the appointment of an infenm receiver 
of the prooertv of the said C D might be passed , 

(h) an order of the attachment by actual seirure of the srhole 
of the properties in the possession or in the control of 
the ssid debtor mi'>'ht bo passed , 



4518 PROVINCIAL INSOLVLNCY ACT, 1920 


(c> an order for filiBg a true inrentory of I115 joint and separate 
properties indudiog tliosa that were transferred iiitfiiii 
2 years from tlie date oi the presentation of tins petition 
be pa&sed upon tlie said debtor , 

{d> an Older of adjudicatiou Biigtit bo passed under \ct \ of 
1920 . 

(e) an order for the imiiimUate production of books of nnomils 
of the said bustneas of C D mi^ht bo passed 

And jour petitioner as \n duty bound sluU ever pr^j 
I -V B , do Iieiehj declare tint nliat 
is stated herein in paras are 

true to my knott ledge ease and except 
Uiose that are stated lit p'lras 
on iiifamiatiofl iml as to tbc'e ^ 
behexe the same to be true 

1 sign this lerificotion to<ias this das of at 

*. u fit the Bar Lihrarr, it 

Form Mo. 2 , 

Debtor a Petition undar Section tO (1> of Act V of 1920 

In the (oiirt of the Di'.tnit Judge of 

Tfte hurnhio petition of A B of 
UrsPECTtcux aiirtcrnt 

1 lliat jour petitioner resides or inrriM oh busmens il 

or personally norks for gam at witiiin the 

jurisdiction of lh« Court 

2 lliat SOUP petitioner has siilfered loss and iiuurrtd linlihl"-^ 
to tiie extent of Ha. 

3 That the omount ond particnlar* of nil pcciiniary claims 
ogainst sour jiclitioner, ti^eflier uitb tbe name>, ni il r« siJenies, «' 
far Os thes iro kiioun to or em hr the excrii'O of rei-finahle ‘Ote 
and diiigenee lie oseertniiied are set forth in Rihrdnie \, niiuetel 
lerenitli 

1 Tint vour petitioner is uwaWe lo psv hi« iWfs Or 

Hint sour pelilioner Ims lieeii aprostcil for impri-oned »»s tie 
cn-e inns to) in h seeulion Case No of »n the Court of the 

at in ti.e Di.lrict <f «» exeeiition of th® 

decree for the pninu-iit of toOKes iii f»«lt No of *n the 

•C HPt of tie at m tie Bistriit , Or 
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5 Tl/at an orJer o! attachment hai been niaiJc bj tbo Court of 
tbc Judge nt III tliQ District of in execution of 

tho decree for pmnient of inono^ in Suit No of in the 

Court of 

C Tliat the iirojicrii hIikIi lour petitioner 'i possessed of, 
together nitli tlicir iiniouiit and particiilan snd A specification of 
the value of such propert> not mnsisting of monc> nnti the place or 
places at ubich am sikIi pmjtertx h to he fonml ore truly set forth 
in Schedule B annexed bereniih 

~ Tliat tour pctitn ner is nillmg to pinrc at tl'C Jisposu] of tlie 
Court all such property s^i* m >4, fur jis it jutJiiJes auch item* as 
are exempted hj the tode of (ml procedure, 1S)U8 

8 Tliat your petitioner has not on any previous occasion filed 
any petition to be adpidged an insolvent 

Iq the circumstances set forth abose your petitioner humbly 
pravB that your petitioner may lie adjudged insolvent under the pro< 
ritiODs 0 ! Act V of 1620, and such other orders may be passed as the 
Court may deem fit and proper 

And your petitioner as in duty liound shall escr pray 
Verification as in Form 1 

Form Ho. 3. 

Debtor'a Petition nhere the Debtor is a Firm, 

<Unt)ER Sec 7& New RrtEs Nos 19 27 or tub CsncPTr* & Kcies 23 
or THE lilisius A Ilriis 2J-T0 op the Allahabip High Cocrt) 

In tbe Court of the pKtrnt Judge of 

losolve'iicy Case Xo of 19 

The humble petition of Brown A Co , 
■* a firm eartying on business of 

in po-partnership with \ B C A J> as 
partners at under the 

name and strle of Brown A Co 

ItrsrECTrritT snfwmt 

1 That sour petitiorers rnrry on (or w'cJ to cirrv on) business 
■cl and their pnneii al place of hnsines.s was at 

Tiiihin the lurisdietion of this Court 
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2 Tiiat jour pctitjuoera lirin, Biwsn &. Co, consiata of the 
loliotring parioers, its 

(0 j 

(b) I Here insert names in fu!{ and address of all the 

(a) ^ indniduai partners as required Iij" JJiiJe S2, Caktitts 

w j 

3 That j-onr petitioners, the said Breurn & Co haie suffered 
loss in the earning on of their business to the extent of Its 

for reasons oi er u Inch they had no control, sis , (state here tfca 
reasons ) 

4 That the amount avid particulars of ail pecuaiftty claims 
against your petitioners together nttfa the wanies and residences, 
so far os ther arc knouit to or can bv the exercise of reasonable 
pare anti diligenre he wertained are set forth in Schedule A 
annexed herewith 

6 That tour potitJoi>er«. the said firm of Brown d? Co , »r® 
unable to pay their debts 

0 That an order of nttachment has been made be the Court 
o! in execution of the decree for pasinent 

(Jniitri <Aii pajagrajilt if fheir ii nUaehmeni) 

That TOiir petitioners siihmit herewith true and correct slate 
ments of the partnership properties and affairs of Brown A Co, 
schedule B , as al«o true and correct statements of the separate 
and indiwidaal proportio* in Schedule CD P A F , particnlas »ud 
spociGcations of their raliie and the plore or places where such 
properties are to he found 

0 That TOUT petitioners arc wiUing to place at the ilispo**f 
of the Court all such properties ns are set forth in the Schedalc* 
above mentioned lioth parlnerslup and personal save otdr those 
which are CTempted by the CVnle of Civil Procedure, IIW 

0 That Tonr petitioners l»eg leave to file hercwilh the booh* 
of account of the firm of Brown * Co, triilv and regiilarlv Irpt i" 
the cotirso of the 1 iivine«s, as aKo the arcoiint l,oobs of the indiriiliisl 
partners C»f anv) 

10 Tlia‘ voiir petitioners have not on *nv prerioiis oecanoft 
filed an» petition to be ndjiidged insolvent* 

In the eirrninstnnres set forth alove jour petitioner* biimWr 
prav that the ssitl firm of Brown A CS» , wav 1 m» adpidged insolrcnt 
under the provi'ioii* »f trl V of 1920 and such other order* max 
t*e passiHl a* 11 f C* url mas ihinlt fit and proper 
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\nd j-our i>ctitiai]cr» «s lu dutv bound »tiiill c\cr pra« 

Uc Hrowii C , do licrcbv declare 
os in 1 orm 1 ( ) 

bignatiirc of Partiier \ 

. . I* 

. , c 

. >. 

A B — If the petition is signed br one partner onlv it will require 
an affidavit made bv that partner sliowing that all the partner? concur 
in filing the petition and the petition should be signed — “Urown & Co 
bv \ a partner in the said firm 

Farm No. 4, 

Creditor a Petition under See 21 for Ad Interim Reeelter 

la the Court o! tlie Diatnct Judge of 

lDsolrenc> Case No of 

The humble petition of A U of 
lUsPEcrruuT enEWETii 

1 That jour petitioner is a creditor of one C D of 

and that a petition has been presented by jour petitioner for ad-- 
judging the said C D an insolvent for having committed acts of 
insolvency as set forth m the said petition 

2 That the said debtor C D has executed transfers of property, 
set forth in Schedule A annexed herewith inth a view to defeat and- 
delay his creditors 

3 That jour petitioner apprehends, the said debtor is attempt- 
ing to execute further deeds of transfer in respect of all for some) or 
the remainder of his property with a new to defeat and delay his 
creditors 

4 That said C D fo) is attemptii g to lease the jurisdiction 
of the Court, (b) has during the last four davs already removed his 
stock in trade and is removing the rest of bis stock to trade to defeat 
the claims of his creditors , (r) has beeen concealing his books of ac 
counts and tampering with the aane 

\our petitioner thereftre humbly prars (n) that an order for the 
appointment of an infenm Receiver to take charge of the property of 
the said debtor be passed at once (h) that an order for the attach 
ment hv actual seizure of the wfao'e of the properties of the said 
del for mav l>e passed (c) that the said del tor mav l.e called open 

21 
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furnish at once a true inventory of his ]omt and separate properties 
including those that were transferred hy the said debtor within two 
3 ears from the date of the presentation of the petition, (d) that an 
order for the immediate production of his booLs of account in Court 
he passed 

And your petitioner shall 

N B — The application is required to be supported by an affidavit. 

Form No. 5. 

Debtor's Petition under See 23 for Release. 


In the Court of the District Judge of 

Insolvency Case N© of 

The humble petition of A B of 
ResprcTFULiiT bhewetr 

1 That one C D of brought a suit against your petitioner 

in the Court of being Suit No of for payment 

of money 

2 That on the day of the said 0 D obtnined 

a decree in the said suit against voiir petitioner for the sum of 
Its with interest and costa 

3 That voiir petitioner has filed nn application id tins Court 
for being dec’ared an insolvent and has plnceJ all Ins property ot the 
disposal of the Court The said creditor is Creditor No 

the schedule of creditors annexed with his petition 

4 That no order of adjudication has as vet been passed on tie 
said petition 

5 That sour petitioner hss not comimtted ans act of bid fadl' 
or concealed anv property with a view to defeat or delay his cre<litcfs 

0 That he is iimblc to ppy his creditors is duo to the 
Ins trade or business for which he cannot lie held responsible 


in tie 
of tl*' 


7 That the said C D haa applied to the Court of 
execution of the said decree m Mones Suit No of 

Court of in Ksecution Ca«o No of 

saul Court and in execution of the said decree sour petitioner h 
licon arrested for imprisoned as tho case mni be) 

B Tliat the npplieation of tho aoid O D is not lono/TJe t 
made sctelv to extort moner from sour petitioner 
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V Tiiat <oiir petitionfr »«il lie greath prejudiced in the prose- 
cution of Ills applicat on for odjudiCAtioM and iti getting in and 
collecting due? after tlie order of adjudication for tho benefit of 
the general Lodj of creditors if h« w detained in prison 

\our petitioner therefore liumhlc prais tliat jour Honour will 
be pleased to order release of sour jictitioner from arrest (or jm- 
pn onment ss the rase mav fie) m the atioie Execution Caso Xo 
of in the Court of on the application of decree- 

holder 

And jour {Wtitioner as tn dtiti hound n/tall cier pray 

A’iJ— This petition is to be supported by an flffidarit 

Perm No. 6. 

Debtor's Appheaticm for InteHm protection before adjodleation 

In the Court of the Distrnl Judge of 

lusolsenes Cose No of 

The bumble [>etimn of \ B of 
REHl’SCTttt.l.S SOEMETIt 

1 That jour petitioner ba$ applied for being declared an 
tnsolrent and has placed alt Ins property at the disposal of the court 
and has filed all his books of account >n Court 

J That no order of adjudication has as jet been passed upon 
the said petition 

3 That Creditor No (or Creditors Xos ) in the 

schedule of creditors fi'ed bs tour petitioner had obtained decrees 
against jour petitioner for jra^iRent of tnoiiei end he (or tbej) is 
taking or is threatening to take atejs against jour petitioner in 
cseculion of the said decrees 

4 That TOUT petitioner has placed all his properties at the 
disposal of the Court and that his tnabnitv to pay hu creditors arose 
from the loss in his trade or bnsjne-s for nhirh he cannot be held 
reiponsMo 

6 That the application of the said creditor (or creditors) i' 
intended for the pnrjiose of extorting mone' from your petitioner 

0 Tl at your petitioner mil l>e greatlr prejudiced in case 
arresiej or imprisoned bv the Conrt of the at 
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bxecuUoa Casa Iso ol la eiacutwa of the decree, la 

ihe prosecutioa of his appuratioa fcr josolreacj aod al o in tbe 
adxiiiai^cratiou of au estate b> the Receiver. 

iour petitioner therefore humblj prap (a) that the Court mav 
tw pleased to pass au order of protcetvou to your petitioner against 
the arrest of jour petitioner hr the said Court of la Execution 

Case Jvo of la executioti of decrees for the pajment 

of nionej in faroiir of or geaeraJj 

And your petitioner ahaM as lo dutj hound erer pray. 

4.^ Jj — The apphcatiuo is required to he supported by an affidant 

Form No. 7. 

Security Bond under Secs 21 and 23 

la the Court of the District Judge of 

lusolrencj Case ISo of 

lu the matter of A D an Insolreot 
Knoir All Men hi the~e presents that 1 A T3 (debtor), mo 

of am held and firralr bound 

to Esq , the District of Judge of »n the sum 

of J{< to lie paid to the said or to his lUccMWi" 

in ofiite, and A\e (names of suretie^) eon of 

of are joinllr and xveralfr lielJ and firmlv beu“^ 

t> t!ie said Rsi, District Judge, m the sum of lf< 

to be paid to the said or to hii 6uot«ssor m office lor the 

pavment of which the said sum of Ils to l>e faithfiiJIr and truly 

made I, the aMre txiiinden bind liimtelf m\ heirs, executom admm*’* 
(ratofs and repre enCatices and for the paiment of the «aid »"Ui of 
Its we, the above tioundeu and 

bind ourscJres and each of us jointly and rereraflc, and our and each 
of onr heirs, executors, admioislrators and representatires firmlv by 
these presents Signed In oumelros and sealed with ou*’ 
seal] the day of of 19 . 

^Tjereai by an order of the Court of the District Judj?e of 
made on the tlsr of m rnsolrenrv Ca'c •b® 

of under <ter 21 or 21 of Act V of 1920 the al’orr 

ruiiiefj \ JJ has ■iihjeet to his entering inlo a )>ond in Its 
the ra«» with snretiM in the Mine aum for «iim of H* 
a« the rase mar J,e> ordered Jim release on fiirnnhing the al<0Te scru 
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Titles for his appearance until fiual orderi are inaOe, And whereas the 
said tiare ORrecd to enter into tlio above written bond a.« 

sureties for the said \ E Now tlie condition of the aboro written 
bond IS such that if the said A B do and shall appear in Court 
whenever lie mas le called upon to do so and do and shall carefully 
observe perform and keep all orders and directions of the said 
Court of the District Judge of and in all things conduct 

himself properlv, then (he above written bond or obligation shall be 
void and of no effect otherwise (he same shall remain in full foreo 
and value 

Signed and kcaled hy 

tlie above named Sea] 


in the presence <.f 


Seal 


Seal 


Form Ho. 8. 

laisirent't Appllutien under See 3t fer preteellan after adjcdiutien 

In the Court of the District Judge of 

Insolvency Case Ko of 

The humble {letition of A B of 
Eespecttcixt bhkwith* 

1 That your petitioner has been ad/udged msolrent bv an order 

of the Ctourt dated in the above ca«e, and all the property 

that Tour petitioner had and was possessed of, vested in the Deceiver 
appointed by the Court 

2 That the iiiabilitv of vour petitioner to ptv the creditors was 
due to his losses in trade or busioes* and for reasons for which he 
cannot be held responsible 

3 That vour petitioner has filed hi» books of accounts which will 
vufScientIr disclose his business transactions and financial position 
within three jears immediatelr preceding his adjudication 

4 That vour petilioner'a Creditor N'o (or Creditors 

Nos ) IS threatening to take action against vour pctitione 

for I IS arrest and imprisonment 
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5 That jour petiuoiiers other creclitors will be seriously pre- 
jiiijced in case jour petitioner is arrested or imprisoned by reason 
thereof most of lus debts and other assets irill remain unrealised and 
the executing decree holders wiU not derive any material benefit 
tlierebj 

Tour petitioner therefore humblv prajs that the Court may bo 
pleased to issue a general order of protection in favour of your 
petitioner ogninst the arrest or imprisonment of your petitioner 
lij Creditor No or b» nnj of lus creditor* 

mentioned in the sdiediite of ireclitora annexed to Ins petition 
\nd lour petitioner shall 


Form No. 9. 

Credltr's or Receiver’s Application unilcr See. 32 for Insalrent’i uttit 
after adjudication 

In the Court of the District Judge of 

Insohenev Case No of 

In the matter of \ 11 an Insolvent 
The linmtile petition of C D of 
TlrsprcTFCirt sufuttii 

1 That A B of has liecn ft(lJudlC^ted insolvent bf' 

the Court in the sboie rise In an onler dited tlio day of 

2 That the sud \ B Ims not prmliiped nil his boohs of aceeunts 
in Court nnd has not gnen n true list of lus creditors and debtors 
nnd of the debts One to nnd from them, nor did ho submit to 
exniiunntion in respect of lus propertr ns nns required from him hr tho 
I'ei'civcr 

•) That Milli intent to jivojcI ons obligition that has been or 
might be imposed on him, the said insolvent V B has nbstoiuled or 
departed from the local liiruls of or Is nlmiit to nl/scoml or depart from 
tl 0 local limits of the |iirisdi(tion of t)»o Court* 

l.iiir |>ctition therefore liiiinhB pimss fo) tlint an order for the 
arrest of Die ssid insolient A B wn* forthttilh lie passed, (h) tl at 
a trarrant l.e issued for the nfrest of the said insolvent A B 
\nil jour petitioner shall ns in dntv Imiiiid ever pras 
V Tl — The opplirntinn, in the case of a creditor, »s required to I"® 
nuj ported It an nnjdsvit In Iha case of the Berener a llcport la * 
roiirl ly the Ret-eircr is generalty considered aiiflicicnt 
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5 That your petitioner a other creditors will be seriously pre* 
juicicecl Jii case your petitioner K arrested or imprisoned a» by reason 
thereof most of his debts aod other assets wiU remain unrealised and 
the executing decree holders wiH siot derive any material benefit 
thereby 

lour petitioner therefore humbly prays that the Court may be 
pleased to issue a general order of protection in fatour of your 
petitioner against the arrest or imprisotiment of your petitioner 
Ls Creditor No or bs any of his creditor* 

mentioned in the sdieduie of ireditors annexed to his petition 
And tour petitioner sIimU 

Perm Nc. 9. 

Greditr s or Receiver s Application under Sec. 32 for {nsoltcnt's arrest 
after adJodieatiOR 

In tho Court of the District Judge of 

InsoUenev Case No of 

In the matter of A D an Insolrcnt 
Tlie humble petition of C D of 
RMrEt^rcrri siirnritt 

1 Til at A R of lins been adjudicated {nsotient bf 

the Court m the abcuc rise br an order dated the doj of 

2 That the said A ft his not prodnred nil hi8 books of accoiinta 
III Court and hn« not giien n true list of his creditors nnd debtors 
and of this debts due to and from them, nor did he submit to eucli 
examination in respect of his propertv as was reijtiired front him hr the 
I'cooirer 

*1 Tl at with iiilcRt to Avoid am obhgitioii that has been or 
nn}.lit bo imposed on him, the said insolvent S IJ has absconded or 
departed from the Iota! limits of or is about to abscond or depart from 
the loial houts of the jiirisdution of the Courts 

\«iir {letition tliereforc humbly pram (o) that an order for tb« 
arrest of t3 e said uisolienl A H mas fortliviith he pasM'd, V) 
a warrant bo i«wed for the arrest of the inid insolvent A R 
tnd ar>ur petitioner shall as in duts bound ever prav 
^ 71 — The opplicntioR, in the ease of n creditor, is reijuired to I'O 
•upported S.v an ntTidirit Tn tlio ca«e of the Receiver a Report la the 
Court by tlie Rweivcr is generally considered sufficient 
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Form Ho. 10. 

AffldtTit of Proof under Seei 33 &nd 19 in respect of debts pronble 
under tb« Act 

In the matter of No of ID 

I, of maho oath and snjr (or solemnly and 

sincerelv affirm and declare) — 

1 That the said at the date of the petition, vis , 

the day of 19 and still justly and truly indebted 

to me in the sum of Its as p for securities, 

bills or the like as shonn by the account endorsed herein (or the 
folloning account) tis , for which sum or any part thereof I say that 
I hare not nor bath or any person by order 

to my knowledce or belief for use had or received any 

manner of satisfaction or security nhatsoerer save end except the 
following securities &c 

8«orn nt 

Admitted to rote for Rs this dav of Deponent a 

Judge or Official Receiver before me Signature 

Commissioner 

Form No. 11. 

Preaf of Debts of Workmen under Bee Ci 

I (a) of (h) make oath and sar —for solemnly and 

sincerely affirm and declare)— 

I That (c) I was at the date of the adjudication ri' , the day 
of 19 and still justly and truir indebted to .h» 

several persons whose names addresses and descriptions 
appear in the schedule for wages due to them re«pectirelv 
03 workmen or others in (d) in respect of serri'^ 

rendered bv them rc»r**l'velT to (r) during »urh 

periods before tie date of the receiving order as are let 
out against their respertivo names in the fifth column of 
such schedule, for which said sums or anv part thereof 
I sav that thev have not, nor hath anv of them lad ir 
received any manner of atisfartion or sccuntr ’ 
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<0 rote for Rs 1 STrorn at f Deponent’s 

I tins day day of J Signature 

Judge or OfljcnJ Iteceirer | before me [ 

CotDTBi&sioner 

(a) Fill in full name, address and occupation of deponent 
(//) The above named debtor or the workman of the above mnitJ 
■debtor or on behalf of the workmen and others employed by the nbnie- 
named debtor 

(e) 1 or the said 

(d) Aly employ or the employ of the aboreoAiiicd debtor " 

(e) Me or the ibovenamed debtor ” 

Form No. 12. 

Petition under See 35 for Annulment ef Adjndleatlen 

Jn the Court of the District Judge of 

fnsolrentr Case No ef 

In he matter of C D an insolre t 
The Iiiimble petition of A B of 
IlESPPCTrULiT sitPiyrTn 

1 Tliat joiir rctitioner is a creditor of tie raid C D to tie 
extent of the lujindated sum of Rs 

i That C D ha^ been adjudged in«ohent bj an order tl'ited 
rtf III tlie nbore case 

J That no uotreo of Ins application was served upon jour 
■petitioner 

<1 That tliG Mid C I> i« in a fcolvcnt condition and alio to I’*'*' 
Ins debts 

5 That the application of the said C D to be declared an m 
solvent IS an abuoe of the process of the Court 

G That the debts of the snid insolvent do not amount to IN t>0d/ 
and tl at he has not l»eeii arrested or imprisoned in execution of fl 
■decree for pnjnient of money or that no order for aftncfimerft of 
yrojiertv has been made or is »ub«isting 

7 That tie debtor does not reside, carrr on business, or per/<on 
ally work for gain within tl e jurisdiction ol t) e Court 

lour f>ctilioiier therefore Iiiimbtj pros* that jour iroiioiir may 
be pleased to annul tho order of adjudication passed upon the said 
<- D in the above case 
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\ii(J vour petiljoiier sliall aa in doty bound over pray 

^ It — Application may be filed b% the insolvent on the ground 
that he has paid his creditors in full, or that there has been a want 
of notice or that he has not committed any acts of insolvency 

Form No. 13. 

Application under See 38 submltUng a Proposal for composition 
or a Bcheme ot arrangement 

III the Court of the District Judge of 

Insolvency Case No of 

The humble petition of A D of 
IlESPFCTItLLT SHESimf 

1 That Touf petitioner has been adjudged insolvent in the above 
case by an order dited the dav of 

3 That yoor petitioner lias suifered loss in his trade or business 
and IS not in a position to pay his treditore in full 

3 , That your petitioner applied to his creditors and proposed to 
them to accept four annas in the rupee and that most of his creditors 
have expressed their nillingoess to accept the terms proposed and 
have signified their intention to discharge your petitioner from all 
liabilities to them 

4 That your petitioner is not able to pay the said four annas 
in the rupee lo one instalment but proposed to pay tbe same in four 
equal instalments at the interval of every three months, the first 
instalment being payable srithin three months from the date of the 
approval of the Court 

5 That regard being had to tlie alTairs of your petitioner the 
aforesaid terms of composition are fair and reasonable and calculated 
to benefit the general bodv of creditors 

C That due provision has been made for tbe pavpient in priority 
to other debts all debts directed to be so paid in the distribution of 
the propertv of vour petitioner 

lour petitioner tlerefore bumble pras-t that eonr Honour may 
be plea<ed to approve the proposal of composition and annul tbe 
order of adjudication 

\nd yonr petitioner shall 
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Form No< 14. 

PeUtton under Sec 41 tor Discharge 
In the Court of 

Insolreney Case No of 

The humble petition of A B of 

RrspPCTFCUT SHEWFin 

1 That jour petitioner was adjudged insolvent by ‘ho Luirt 

in the above case by an order dated the da** of 

It was provided by the said order that your pehtion'r «as to n{P*> 
for dixcliarge within the day of 

2 That tliB Heceiver appointed in the ras<» has rcalieel the 

whole (or part) of the assets of your petitioner ard In* has declared 
n diMdend of annas in the rupee and a diviJcnl of r n 

in the rupee is likely to be shortly declared 

{In case of no ossefi ffte foUomng imiayroph thoitld It ‘ 
in flaee of pamyraph 2 ) 

2 That jour petitioner lind no assets and no diudend could 
therefore le declared to lus creditors 

8 That jour petitioners assets are net of a value Cfjnal to oirH 
Annas in the rupee on the amount of your petitioner's unscenred 
liabilities has arisen from circumstances for nhich he cannot jiistli 
ho held responsible 

4 That your petitioner had kept such books of account as were 
usual and proper m the bnsincsa earned on hy him and as suFfiiicntlr 
disclose his business transactions and financial position within three 
year# inimcdiatcly preceding his msohencj 

6 That sour petitioner lias not committed nns net of b^d faith 
or did not «ii tiijiie to trade after ki owiii^ himself to be insolvent or 
diet not conract the debts menliowcd in the schedule nniicscil to hi» 
petition without having ans reasoimfle or probable groiiiid of cx 
I (Ttalion that I 0 would be able to pas the same and jour jietition 
las not fulled to occoiint salinfactorils for lie loss of assets and t 
defiiictics I { assets to meet hw hatditics 

n TLnt vmtr pclitioT cr has tvol Irwight nl-out nr l•olllnh^llcll o 
) IS Jnsolvrmy Iv rash and lararilons spc*-ii!vtion or I'V iiri;u«lifinhl 
extrnvni.nn<v m liring or tomlling bt by lulpahlo, liCRlcrt of 
I isinesv alfnirs 
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"" nt iMthui three montbs before the presentation of the 
petition for iisnlreney le has rot executed any transfer of liis 
property by of fraudulent preference 

8 That your petitioner has not concealed or removed his pro 
perty or anj part thereof or Ins not been guilty of any other fraud 
nr fmdulent breach of trust 

\our petitioner therefore humblt pravs that the Court maj be 
pleased to pass au order of discharge in favour of jour petitioner 
And for this petitioner shall 

Form No. IS. 

Petition under Bee 42 objeetinj to tbe grant of an order of discharge 


In the Court of 

Insolvencj Case No of 

Id the niatter of an application for discharge 
by \ n an Insolvent 

The humble petition of C 1) of , a creditor to the 

insolvent estate of t B 

llespecTrcLit asiEWETn 

1 That \ B the insolvent in the above case has applied for an 
absolute order of discharge tinder Sec 41 of Act V of 1920 

2 That your petitioner l>egs leave to object to the grant of an 
order of discharge on the folloning amongst other grounds — 

(<i) That the insolvents assets are not of a value equal to eight 
annas in the rupee on the amount of his unsecured lin 
bihlies and that has not avi'^en from mrcumstances for 
uhich he cannot justly be held responsible , 

(b) that the insoltent omitted to keep such books of account 
as are usual and proper in the business earned on fy 
him and os sufficiently disclose his business transactions 
and financial position within three sears inimediatilj 
preceding his insolvencv, 

(f) that the insolvent continued to trade after knowing himsol' 
to be invsUent 

(•0 that the insolvent contracted debts provable under the Ait 
without haring at the time of contracting them 



332 PROVINCIAL INSOtVENCi' ACT, 1920 


reasonable or probable ground of expectation tbat Ic 
nould be able to pay them , 

(e) that the insolrent has failed to account satisfactorily for 
any loss of assets or lor an^ deficiency of assets to imef 
hi$ liabilities , 

(/) that the insohent has brought on or contributed to lis 
insolrency bj rash and hazardous speculation or by uii 
justifiable extiasagance in being or by gambh'ig or ly 
culpable neglect of hia business affairs , 

(o) that the insolvent has irithiii three months j receding iht 
date of the presentation of his petition, when muHe to 
pay his debts as they becinie doe, giren on unfair prf 
ferenee to some of his creditots , 

(A) that tlie insohent has concealed or reiuorcd his property cr 
part thereof and has been fcinltj of fraud and frau 
dulent breach ol trust 

lour petitioner theiefore humbly pravs tint the losolrent's ap- 
plication for discliarge bo rejected with costs 

And your petitioner shall 

Form No. 1$. 

Petition under Sec 53 for sTciilsnce of a roluntary transfer 

In the Court of 

Insoheiioy Case \o of 

The humble petition of A B , the Hecen cr 
appointed in the sboro case 
nEsrzcTFrtir Riirwmi 

1 That C 1) of presented an application m the Court 

on the day of for being declared an insolvent 

and the said C I) was nditidged insolvent by the Court by an order 
dated day of and your petitioner was nppointel 

Receiver m the alioTe case 

2 That the aaid insolvent C I> has eiecuted the followlns 

deetls of transfer in respect of his property on parficiilarly 

inriitione<! In S<hediile t anrexed herewith 
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3 That the eaid C I) was declared insolvent witlim two years 
after tht date of the eaid transfers 

4 That the said transfers not I aring been made before and in 
consideration of niarnajre or made in favour of a purchaser or incum 
Lrancer in good faitli and for valuable consideration are void as against 
your petitioner 

^our petitioner t lerefore liumbK prajs that the Court may be 
pleased to declare the said transfers void 03 against }our petitioner 
and to ennui the same 

And your petitioner shall 

^ li — Schedule V should npecially state date of transfer, names 
of the transferor and transferee date of presentation of the appli* 
cation and date of adjudication 

Font) No. 17. 

Pctltlaa under See 94 (or aToldance of (raadulent preference 

In tht Court of 

losolrency Case No of 

In the matter of \ 1) , an Insolrent 
The humble petition of C D the Tieceiser appointed 
in the abore co«e 

]|esrECTrrLi.T sREWFTn 

1 That A n of 

day of 

day of 

2 That the said iii«olrent \ D has executed the following 
transfers (or made payments Ac r«fe Sec 54) particularly set forth 
in Schedule A lierewitli annexed on dates and in farour of persons 
particularly mentioned therein 

3 That the persons in winse faronr the said deeds are executed 
for paynients made) are rredilors to the aaid insiilrent and the said 
insolvent being unable to pay his debts to the said creditors as tfaer 
became duo from his own money has exeeiited the said deeds of transfer 
(or made pavmenls Ac ) with a view to giriRg t! ese creditors preferen 
over the other creditors 


has been adjudged incolrent on the 
on a petition presented on the 
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4 Tliat the said transfera (or jiavmects Ac) haring been mat3e 
■nitliiii three menths from the date of the presentatioa of the appli 
actiQB are fraudulent aiid roid as against your petitioner. 

'iour petitioner therefore humbly prais that the Court may be 
pleased to annul the same under the pronsiou of feec 54 of Act t 
ol 1920 

And ^our petitioner shall 

^ Ji — Schedule V should specials state all the itciaa reti'iired to 
1 e stated in torni 16 


Form No. 18. 

Apphatlon lor Prosccatloo tinder See. 69 

Id the Court of 

Insolcenry Case \o of 

In the matter of t It , on Iiisolsenl 
The humble pctiiten ol t U the necciscr appointed 
in the aboie ense 
UR'iprctrrLi.T sHEUPra 

1 That alter the apFonitmeui oi s»»iip jietitioner •»' lleceivct 
your petitioner called upon t B the sud itisolreiit to produce bofotc 
hinj all books of account and furmsh Imn mth correct in«iitorj« of 
lu» property aud list of las «.red»li>r\ aud to attend before hiDl h’f 
examination in respect of his propens or creditors 

2 That the said insolrent \ H nilfuils foiled to jh rforiii Ihi 
duties iinfoscd upon luni ns statesl above and tailed to deliver ui 
pcssession of the property mentioned in Schedule \ hereto oiineseil 
isliieh IS divisible nmoiigst 1 is vreditois snd which is for the time bcmii 
41V 1 IS po&i^csioii or under his coiitral, to soar jttitiouer or Uceciver 

Of 

3 That the «sid iiisohent \ II fraudnlentl* with intent to con 
ceal the etnte of 1 is nlfntrs ami to prerint cfpnl dislMbiitiou of I 
priiiKrtv amongst the genera! bods of his crcihtors 

(i) has destroyed or otlierwise- vnlfaHy priventtnl or piirposeh 
attllcM the produttiiiH of his dnv IBooks, ledgers, cash 
books, order rcfiisten, diaries Ae for nor other dot» 

1 enlsl relating to I is estate tihnh nn suliwt to invest' 
(.iliui under tin trt. Or 
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(») has kept or cau«cil to be kept false books of accounts, Or 
(u:) has maJc fabe entries in or aitlilield entncs from or 
nilfull} altered or falsified Ins books of ni<-oimt relatiii}' 
to his business, Or, 

4 That the said insolrent with intent to dinnnish the sum to 
be divided amongst his creditors or to gire preference among his 
<reditors 

(i) has discharged or eonrealed the following debts due to or 

from him, 

(ii) has charged, mortgaged or concealed properts mentioned in 

Schedule B annexed herewith 

kour petitioner therefore humbly prsys that A It the said in 
solvent may be dealt with under Sec O of \ct ' of IH-’O 
And your petitioner aliaU 

Form No. 19. 

Meraerandum at Appeal under See 19 against order annulling 
a voluntary tranifer, nnder See 53 

In the Court of the Distrul liidge of 
(In Its Irsoheiic) lurisJiciion) 

K Ii of Appellant 

C I) ol IlefciNcr itespoiideiit 

The nppellimt, above named being dis&atisficd nitli the order 
ol the Subordinate Jud|,e oi dited tlie passed in 

i(s insoliciiCT jurisdiction in liisolieno Cuse No of 

bsj^s to 1 refer tin. npj e il Ironi the «xid order on tl e follnn mg aniun;,st 
otiitr grounds — 

OHOl NDs 

1 lor tlint the Icnixd Judge has erred in Ijw hi throwing tlie 
onus of proof timt the npjiellant is a piirclinser in good 1 nth and l< r 
valuable considenitioii upon iIk api^eliaiit 

S lor that the liiirned Jud^e should have 1 el<l that it was 
upon the llcceiTcr to prove want of loan /5«fr* and vahnlle considera- 
tion before he could succeed on Ins lietition for annulment of the 
transfers in favour of tie ayp.llsnt which were roidjlle an I 
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VS hen the debtor is a GoTetnrocnt servant, & copy of the ©rdei tbaU 
he sent to the bead of the office in which he is ecopJoyeU The same 
procedure shad be followed m regard to notices oi orders annulling 
an adjudication under Section 37 <d} 

7 The notice to be gtren by the Court under section 50 shall he 
<err€d on the creditor or bis pleader, or shall be sent through l?i« 
pou b> ri^ stered letter 

8 The notice to he issued b\ the Ilereiyer under settmu ol 
before the declaraticm of a. final diridend to the persons who'e tlaims 
to be creditors bare Ijeen notified but not proved, shall lie sent 
through the post hr registered letter 

9 Notices of the date of hearing of apphralions for discharge 

uader Section tl ( 1 ) shall be published in the local official Gazette 
and tn such ncw'papers as the Judge toav direct, and copies shall Us 
•^eni by rfciiter^d po,t to aU rredrwr* thej hare proreti or 

sot 

10 V rertificate of an officer »i the Court or of the Official 
neceirer or an affidasit bv a lleceirer that anr of the sotice-. re* 
ferred to in the precedittg rules ha» leen duh posted accompanied Ur 
the Post Office recoipt sball lie -nffitient evidence of siirfi notice 
liaeiQg lieen duh sent to tlie t*er»«n to wIkidi the cajoe trai 8ddre**cd 

11 In addition to the prescrdfeil methods of publication ai)> 
notice mas l>e published otbernise >» surb Jiianner as the Omtt « *' 
direct, for instance, bv affixing copce^ in the Coiirt-hos^e or I" ••'■t 
of drum in (he tillage m ahirb the iiisu)ve>)t rcsiiJi. 

Jtrcr,rt,l 

12 Kvert apfuniitment <>r a lleteiver »han I»c bv order m 
writing signed hs the Court topics of tbi* order scalwl with l!”' 
"cal of the Court should be s^rvetl on the debtor and fonvorded 
tie person apjxiinted 

n (1) \ Court nhew fixing the remiii erat„rn of n Hihsihc 
M iovjld, as a rule, dirctt it to in the nature nf a toniivissi m it 
pcti-cntage of olueli one t art al nnW W pisoble nn tl.e anuniot tonh* 
ed after deducting any *«m« paid to acciired rrnliior* out of tie 
proceeds of thecr »eciiritiM, »itd tbe other part on the amount di* 
Iril iiteil jn dividend* 

<2) VVTiCn a Ileceirer realize* tin* «ecunts of a secured rrciMor, 
the Court tnav direct additional retnuneratiuii to paid to him with 
reference to the amount of work which he has done and the Wneft 
rciultirg to the ireditor* 
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14 The lleceiver sliall k««p a cash book and such books and 
other papers as to gt'e a correct view of his ndmmistratiou of the 
estate, and shall submit his accounts at such times and in such forms 
as the Court nia> direct Such accounts shall be audited by such 
person or persons as the Court may direct Tho costs of the audit 
shall be Used by the Court, and sliall be paid out of the estate 

15 Any creditor who has prored his debt may apply to the 
Court for a copy of the Receisers Accounts (or any part thereofl 
relating to the estate, as sbovn by the cash-book up to date, and 
shall bo entitled to such copv on payment of the charges laid dou n 
an the rules of this Court regarding the grant of copies 

1C In any CTse in uhich the debtor proposes a composition or 
scheme under Section 38, the Receiver shall gne seven day's notico 
to the debtor .and to esers creditor of the time and place appointed 
for such meeting Such notices shall be served bs registered post 
Ptoof of PeMs 

17 \ creditors prools should l>e in Cuil rrore«s rorin No 14d, 
in Volume II, uith such sanations, as circumstances mas require 

18 In ons ca*e iii nhicli it shall appear from the debtor s state 
ment that there are luimeroiis claims for uages bs workmen and 
others emploved bs the debtor, it shall be sufficient if one proof for 
all such claims is made either hv the debtor or bx some other per- 
sons on behalf of all «u(h creditors Such proof should be in Civil 
Process Form No 147 tii \olume II 

Prorf lure teh're Ihe Jtehtor i$ n Pirin 

19 AMiere aiix notice declaration petition or other document 
requiring attestation is signed hv a firm of creditors or debtors in 
the firm name the partner signing for tie firm shall aKo add Ins 
own signature, e ij tlronn Co lx Janies Green a partner in 
llie said firm ’ 

20 \nx iiolice »r petition for xxhicii pcroiial vervii-e is neex-s 
»arx shall be deemed to l>e dulv served on all the memlers of a firm 
if It IS served at tho principal place of business cf the firm aithin 
the jurisdiction of the Court, on anx one of the partners or iipim 
aiiv jierson haxing at the time of service tie contrul or n anxgcnienl 
of the partnership 1 itsincss there 

21 The imiTision of the last preceding rule ‘lall vi far as 
the nature of the rase ml* admit appir in tie case of anx person 
carrxing on lusinc*s nitlnn tlie jnn diction in a name <r ttrle otier 
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22 Wliere a firm of debtors file an msolvenm petition tie 
'•ai ball contain the names tn foil of Uie individual p irtner® an] 
if such petition is signed iti the hrm name the petition shall be ac 
conipanied bj an aBldavit made bj the partner n-ho signs the peti 
tiou bhoiwiig that all the pattnets concur in the filing of the same 
2i tn adjudicatioi order made against a firm f-hall operate 
as if It were on adjudication order made against each of the persons 
uho at the date of the order is o partner iii that firm 

24 In cases of partnership the debtors shall submit a schpJule 
of his ■separate affairs 

25 The joint creditors and eatli set of separate creditors may 
severallr accept compositions or scliemcs of arrangement So far 
as circumstanees iwU allovk ^ proiiosat accepted bs joint creditors 
mav be approved lu the prescnbctl manner notwith«tnjidiiig that 
the proposals or proposal of some or one of the debtors made to 
their or his separate creditors mas not be accepted 

20 \M\eTe proposals for cnniposilions nr schemes are made h' 
n firm and bv tlie partners therein mdividnalls, the proposals made 
to the Joint creditors shall be considered and voted upon hs them 
apart from even set of separate crevlitors and the proposal made 
to each separate set of creditors shall l>e considered and voted upon 
In such separate set of crevlitors apart from all other creditors 
**U(h proposals nnv ran in character and amount Vhere a com- 
position or scheme is approved the udjiidicatioii order shall !■<' 
annulled onlv lo far a* «t reUtes to the estate, the creditors of 
a Inch hare confirmed the composition or scheme 

27 If «nv tao or more of tlic iiiend>ers of a partnership con 
stitiite n separate and independent firm the rreilUom of such last- 
mentioned firm shall l>c deemeil to le a separate set of creditors, 
and to l,e on the name footing as tbe separate creditors of anv in* 
diridiial memlicr of the firm \nd when anv aiirphis shall ari«e 
njon the adniiiiistration of the asset-, of aiicli separate or indejen 
dent firm the same shall W carriesl over to the separate estates of 
the partners in such separate and independent firm accoriling to 
their respective rights therein 

^fi?r of Imtf Tftillf IVjerfj/ ff fiinoJirnt 
2** Tf no Tlerencr i» appointed and the f\)iirt m eserc «e of 
i|s jKini-r* iiiiihr Pectoii "W of tie \ft "ells anv immorealle pro- 
jertv of lie insolvent tie deed of sale of the said prnpert' shall 
jrepnrcil tv the ptirclinvcr at Ins otvtv cost and shall I-e signed lv 
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tbe I’re-iiling Officer of the Court. ILe cost ot rcs^-ttofon (if anj) 
mil bLo be borne bj tic piircboNer 

J9 The amount of tbe ditidend uiaj, at tbe request and risk 
of a creditor, be transmitted to liim hj post 

.SuntMiurjf ddmiiiirfiafioii 

30 Rben an estate is ordered to lie admniistereil in a summary 
manner under Section 74 of tbe Act, the provisions of tlie Act and 
Rules «hall, subject to any special direction of the Court, bo 
modified as follows, iiamelv 

(1) Tliere shall l>e no sdserti^enient of anj proceedings m the 
Local Official Gazette or in any nenspapei 
(«) I he petition ami all siiliscqneiit proceedings slialj Ic en 
dorsed ‘ Sumiiur' Case 

<m) Ihe notKo of the hearing of the petition to the creditors 
bhall be lu Ci\»l Process botm \o 150 iti Volurre II 
(ir) The Court stiatl examine tlie debtor as to his affairs, but 
shall not be licund to <all n mectins of creditors but 
the creditors shall lie entitled to be heard and to cross- 
6X8011116 the debtor 

(() Tlio appointment of a Recei'cr will often not be necessarv, 
and the Court mas act niider section 58 of the \ct in 
order to reduce the cost of the proceedings 
r o\l 

'll Ml proceedings tinder the tet donn to and including the 
Tuaking of an order of adjudication shall be at the cost of the partv 
prosccutiiig the same, but uhen an order of adjudication has leen 
made, the reasonable cost., of the |>etitioDing creditor shall t>o pay- 
al le out of the estate 

No costs incurred bs a debtor of or incidental to, m op- 
plication to approve of a ct ntpi>sitioii or Mbeni'* shall le all v cd out 
of the estate if the Court refuses to approve the composition , r 
eebeme 

II — t oiirrt Cml Pnvess 1 arms \os 1 1” 1 V) st pag s U7 ts 
4fK5. Volume JI of the Courl * General Roles and CircuLr Orders, 
Cml and thereof the fullosting — 

CIVIL PROCESS No. 137. 

Ilrafox s Pi-TinoN 

{Stetlei 13 ef lb* Previndal laMlreocy Art, T cf 1»2C] 

District 
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In tlie Court of the District Judge at 
Petitioner 

I (*^) ordinarilv residing at (or “ carrying on business 

(fi) Insert name and at, ' or personally working for gam at,” or 
n(ldre^s and do cnntiou » , . v r 

ot debtor *” ciistods at ) m consequence ot 

(^) State name of the order of (b) being unable to par i’*'’ 

Court and particulars i v* i t ^ , i , • i 

of decree in respect of hfrebr petition that I mar le adjiiuged 

which ti e order of de an insuUent The totsl amount of -lU pecu 
tention lias boon made , 

or Ls which an order claims against me is Rs 

of attachment has been (.) aj. j-et out in detail in Schedule A annesed 
made against debtor s , ^ . , 

properts liereniito whicli contnins the names and 

(c) State whether residences of Jl ms creditors so far as they 
and I o\\ anv of the , 

dents are secured Known to or can le ascertained It me 

The t mount and particular of ell mr propcrts are set out 
in Schedule B annexed hereunto together with a specification 
of all ms proports aot consisting of mones, and the place or 
plncea at srluoh such property is to be found ind I herebs declare that 
I ftm Willing to place all such propertr at (he disposil of the Court 
asso in so far ns it includes such particulars (not leing mr books ol 
nccountj ns are exenirte<l br I iw from nttsehment and sale in esecu 
tion of a decree 

I hare not on aiir pres loiis occnsion filed n petition to be BdjuJK«‘l 
nil insolreiit, or I set out in Schedule C particulars (d) relating to 
reSmrea*‘nr6^“'^*“‘“*”'* "" prenous petition to le adjudged an 
<0 ^Mie-e a petl "wl'ont 
tion has been 
dismissed reasons 
for such dismis- 
sal 

('»> here a del 
tor has prerious 
Is heen a^udged 
oi> insnfrcni pon 
Cl • particulars 
of tl e insolreiics 
nithiding a state 
menl whether 
anv previous ad 
lulicatiou has 
■cen annullct 
and if so , tJ e 
grounds there 


\erifi-stif«u rlsnsc. ns in i hints 


Signntui 
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CIVIL PROCESS No. 138. 

^OTllb TO CRKDITOUS OF THE 1»»TK OF nblRISU OF AN INSOLTENCY 

I ETITION 

[Section 19 ot the ProTinei&l lasolTenej Act, Y ot 1920.] 

In the Court of the District Judge at 

In«otveucj Vpplieation No of 10 

\Miereas V D his applied to tins Court bA a petition, dated 
of 1') , to Le <lecl ired an inM>tTent under the Provincial Insolvency 

Act, \ of 1920, and jour name arpears in the li^t of creditors filed by 
the aforesaid debtor, this is to give tou notice that the Court has fixed 
the dav of for the liearing of the aforesaid petition 

and the examination of the debtor If jou desire to be represented in 
the matter jou should attend m person or bj diilv instructed pleader 
The particulars of the debt alleged in the petition to be due to jou, 
are ns follows 

Judge 

Form oil the reverse as in C P lorm No 1 ante 

CIVIL PROCESS No. 139. 

Onofu OP ADicnuATiov 

[SectioD 27 et the PretlncUl Inseltene; Aet, V of 1920 ] 

In the Court of the District Judge at 

Insolvetuj \pplication No of 10 

I'unuant t<i a petition dated against [here insert name, 

dc'CriptiOR and address of debtor] and on the appliiation of [here 
insert the Official IlcoeiTer ’ or “the debtor himself or V B of 
a creditor ] and on reading and hearing it is 

ordered that the debtor be and the said debtor is lierebv adjudged 
liisnlTeut 

It Is further <iri!» red that tie debtor slo HppU for his discharge 
nitinii from tins date 

Dated this dav of I'l 

Judge 

CIVIL PROCESS No. 140. 

Noticf or sill . »TioN *Y iNarHirririi crfoitor 
[Seetlea S3 (S) Aet T at 1939 ] 

To the Court of Pislrict Judge at 
In the matter of 

No 


of I'l 


an Icsolrent 
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To 

I\iiereas an application lias been made to this Court h} 
nho claims to be a creditor of 

whose application to be decKred an lusolceiit was filed in this Court, 
on the daj of 19 for permission to produce 

-evidence of the amount and particulars of his pecuniary claims against 
the iiisolient and an order directing bis name to be entered in the 
schedule as a creditor for the debts wliicli lie may prove This is to 
gne }ou notice that the said application will be heard in this Court 
on the dav of 19 , when you should appear persoimlly, 

•or bj pleader, il you desire to object to it 

Given under my hand and the seal of the Court, this the 
<laa of 19 District Judge 

Form on the reserse as in C P Form No 1 nnte 

CIVIL PROCESS NOv 141. 

onoen annoiuno awoiucitjon 
[Section 39 of tho Provincial Insolienc; Act, V of 1920 ] 

In the Court of the District Judge at 

Insolvencj Arphcation No of 19 

Applicant 

On the application of R S , of , and on reading 

-and hearing it is ordered that the order of adjudicution, 

dated against A B of , be and the same is lerehy 

jinnulled 

Dated this da> of ID 

CIVIL PROCESS No. 142. 

iSoTicr TO cnnuTons or the patf op coN«ii>KnATio> or a comiositi*' 
on BcnPME OF Al«l«A^c^l^r^T 
[Section 39 (1) of the ProvineUI Intoheney Act, Y of 1920 ] 

In the Court of the District Judgo at 

Insolvency application No of 19 

Apphennt 

Take notice that tho Court lias fixed the day of 

19 , for the ronsidcrntioii of a composition for schemo of arrangement) 

•siibmitlod ly A B , tho del tor in the above insolvency petition Nu 
creditor who 1 ns not provevl bw debt before the aforesaid vlnte will I"' 
permittisl to tote on the consideration of tie above matter IT 
<lesirc to l<e representevl at nbovenientioneJ 1 oaring sou shonl 1 1’*' 
^iresoiit in jurson or It duly in«tnietetl ploadep with ynttr proofs 

Judge 
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Oil tile re\erie of the form 


Date of filing process | 


Date of waking oier process to Narir 


Date on nhicli made over to the process sertcr 


Date ol return hi i nxess server alter servu-e 


Date ol return by Nazir to Court 


CWtL PROCESS Ho. 143. 


List o» ikfiutoks >or u^e at meftino ii>n> >or consihfuitios 
OF COMFOAITION OR SCHEME 

[S««tion 38 (2) «f tbs ProrlntUI losolTtoey Att, Y et 1920 ] 

111 the Court of the District Judt’e at 
In the matter of liisolreuc\ Apiilicaitoii No of 1!) 

Vpplicaiit 


Meeting held nt 

this 

duv of 

10 

No 

Names of all 

1 creditors nhose 1 
proofs have been 

1 admitted ^ 

1 I 

Here state as to 
each creditor 
whether ho voted 
and, if so 
whether per- 
sonalis or bv 
pleader 

1 tniDiint of 

1 

Vmount of 
admitted 
proof. 


1 


ReqiiireJ ntimher of Slejoritr 


Reiuired ralue 
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CIVIL PROCESS No. 144. 

Notice to creiiitors or appuc\tiov ior discharge 
[Section (1) of the PrameUl Insoliencj' Act. Y of 1920 ] 

In the Court of the District Judge nt 
Insolvencj case No of 19 

Applicant 

Take notice that the aborenatneci insohent has applied at the 
Court for his discharge, and that the Court has fixed the 
ot 19 at o clock for hearing the application 

Dated this da) of 19 

Aofe — On the hack of this notice tlie provisions of section 42 (1). 
Vet V of 1020, should he printed 

Form on the reverse as in C I* I orm No 1, ante 

CIVIL PROCESS No. 145. 

Order op dischsuoe acoiECt to conditiosb a» to eirm*' 08, 
AETtn ACQlRbD property, AVD ISCOMF 
[Section 41 (2) («) (h) ot (c) of the Protloelal Iniolieney Act, Y of 1926] 
In the Court of the District Judge at 
Insolvency case No of 19 

Applitan^ 

On tlie applicition of , adjudged insolvent on tlie 

di\ of 19 , and upon taking into consideration tlie report of 

the OHiiial Rc<eii"er (or Receiver) as to tho insolvents conduct and 
utfairs, end hearing A R and C P creditors — 

It IS ordered that the iiiMilsciil («) l«} di'.ihurged fortln'ith, or 
{h) be discharged on the , nr (r) ^ 

charged subject to the folloniiig cniiditions ns to Jus lature 
earnings, after 'Ks|iiirid properls, and income — - 
After sotting aside out of the itiviUeut’a tnrniiigs, after ncfjuired 
jiropcrtv and iiicomo, Ifie vearA anin of ffs Arr tAsr 

of himself and Ins fumih, tho inmlsont shall pas the siirjdus, if any 
(< r such portion of sueh siirptiM as the (onrt determine), of such 
earnings, after— aetjuired properts, and incs.itie to the Court or Official 
Ilf.-eiver (or Rccener) for distribution among tho creditors In the 
insolvcnrv An account shall on the first ilni nf January In every 
sear, or nithin fourteen das* thereafter, lie filwl in tlieso proceedinc* 
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l>v tlie insohcnt setting forth n statement of his receipts from earn- 
ings after acquired properti and income during the jear immediately 
preceding tlie stid date and the surplus pnsable under this order shall 
be paid by the insolreiit into Court or to the Official Receiver (or 
Receiver) uithin fourteen davs of the filing of the said account 
Dated this das of 19 


CIVIL PROCESS No. 146. 

Piioop OP Debt CrsEnsL FoRU 
[Section 49 of the Provincial InaolTcney Act, F of 1920 ] 
Insolvency Application No of 19 . 

Applicant 

In tlie matter of No (a) of ID . 

make oath and say (or solemnly 
(l») Address in full sincerely affirm and declare) 

1 That the said , at the date of the petition, fi * , 

the das of '**7 d and still justly and truly indebted 

to me in the sum of Its a p for (r) as sfion-n by 

(0 State considera ) the account endorsed hereon (or the follosvint; 

account), ti: , for nhich sum or any part 
thereof I sav tiiat I liave not, nor hath 

order to m\ knowledge or belief 
for use had or received 

(d) Jlcre details of I any manner of etli^fartion or security »rhat- 
lil^o *^**jsocver snre and escept the following (d) 


(a) Here insert num 
ber given in the notice 
1, of m 


tion and specify the 
vouchers fif any) i 
support of tho claim 
or anj person hs 


tdmitted to sote for Rs 
Judge or Official Receiver f 


B«orn «t 
diT of 
iK'fore me | 

Commissioner 


Deponent a 
Siguaturc 


CIVIL PROCESS No. 147. 

Paoor or i»rar «» workupn 
[S ectlen 49 of ths Presindal laiahtaey Aet, T et 1920 ] 

In the Court <f the llMnct Jtitlge at 
ln«iRet)r> V|>|lirstion No of |U , 

I (i) of (I) make oath ami mit —for solemnlr and siiieerelj afT 
an I declare) 
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CIVIL PROCESS No. 149. 

Noticb to PEnsoNS cL\ijnNr to nr ntroiTons oj intention to 

nPCLiKP >lNtI UIVIlll-NI* 

[Section 64 of the Preilnelkl Insotfeoejr Act. V of 1920 ] 

In tlic Court of the District Judge nt 
In the matter of InsoUencj Application No of 10 

Applicant 

Tal e notice that final dividend is intended to be declared in the 
above matter, nnd that if sou do not establish your claim to the satis- 
faction of the Court on or before the das of 10 

or such later dav as the Court may fir, your claim will be expunged, 
and I shall proceed to mahe a final dividend nitliont regard to such 
claim 

Dated this das of 19 

To X Y Reoener [Address ] 

lorm on the reverse as in C P form No 1, ante 

CIVIL PROCESS No. 150. 

SriiMsRi stiMiNtsTRsTion noTicf to ruEniToiis 
[Section 7< ol the Protlnctal tnsolTeney Act, Y of 1920 ] 

In the Court of the District Judge at 
Iiisolvenes ease No of 19 \ppliennt 

Take notice that on the das of 10 tie Above- 

named debtor presented n petition to this Court prnsiug to l>e adjudi 
rated an insolvent nnd that on tlie dav of 19 , the 

Court being satisfied that the proiKTtv of the debtor is not hkelv to 
exceed Rs 500 directed that the debtor’* estate be adniinisti red in n 
summary manner nnd appointed the das of in , for 

the further lienring of the said peition and examination of the said 
debtor. 

Mso take notice that the Court niav on the aforesaid date then and 
there proceed to adjudication and distribution of the assets of the 
aforesaid debtor It «ill Ik* open to von to appear and give evidence 
on that date Proof of anr claim von «lc*ire to make must Ik* lodged 
in Court on or before that date 

Given under mv hand aid the seal of tl it Court this 

day of jn . • 



ALLAHABAD HIGH COURT NEW RULES. 1922 

Roles frsmed uodee Sec., 79 of the PmjBtisl Insolvency Act, Y el 1920. 

VuUiihed in the ilhhnhad Oazeite datfd the 2i«'f -Ipril, 1922 

Tlie following ametidmentK are mode Jn the General Rules (CimI) 
ot 1911, «itli the previous approval of Governnient as required b> 
action 79 of the Provincial ImoJTeney Act V of 1920 — 

Tor the rules in Ciiaptcr \IX subitifufe the folionjnfi rules — 

1 These rules mat be cited as “ The Agra Prormcisl InsoJreiiO 
Rules ’ The forms Nos to IW (shonii i» Volume 11, Appendices) 
«ith 6u<h variations as cirrumstances may require shall be ustd for 
the matters to uliifh tliev spscrally relate 

2 fi'erv insolvenis leiition shall be entered in the Register of 
Insolvency Petitions iPorm No 80) to be nnintftuicd in all courts 
esertisiiij; msolvetics jurisdiction and shall be gucii a sernl minder 
in that register and all subsequent proceedings in the sinia matter 
shall licir the smuc number 

3 Ml msoheucs profemlmns may W iiinpcttcd by lie Receiver, 
the debtor, and ans creditor who Ims tendered proof of his debts or 
an\ iegd rcpreseutatire <»• their behalf at siirh times and subjett to 
tho 8smc rules os other court record'* 

Voliirs 

4 tMioiiever pulihcatuui ol mi} notice or other inaltcr is required 
bj the Vet to be nnde m in oflicnl gavette, or is required bv tl" 
rules frntred under the Mt to bo made in n local iioiispnper, a 
incnmraiidufii referring to and t.n>ng the date of such ndvirtiscmeut 
shall ho fiUd aith the re«s>rd and noted iit the order Miecl 

> VolifC of an order fixing the date of tin hciiriug of a pctUi<"> 
Muder sctiion i5> t2) shall, in addition to the \ uWu-ation tlwrcof »» 
the lorsl ofTiiial garette as required bj ilii \rt, l>o nl«u nd'erli-iil hi 
such jicMspapcr or neu-sp-ipora ns the* roiirt tuai dicvcl 

\ eopt of the notice slmll also be fornnrdcil hr rcgistcreil Ictur 
tn 1 uli creditor to the oddn-ss fpsen m tSie jutitmu The same pim 
eediire nhall be folloncd »n rcspecl of notiiss of the date fir coin 
aidcratmn of a proposal for eompnsitinn or Mhemo cf nrrangcnwi't 
under ccctmn 9^ (1) 

f, Notice of nil order of adjudication iiuchr *«'ction 39 nhuh is 
vequirid Iv tie Vi t t.> !•* piiMislied In the local ofTicifll gatelte »h»ll 
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also be published in such Jocnl newspaper or newspapers ns the court 
may think fit IMien the debtor is ft Coiernnient sersniit, a copy ot 
the order shall be sent to the Head of the office in which he is 
employed 

The sinie procedure shall be followed in ref;arcl to notices or orders 
annulling an adjudication under section 37 (2) 

7 The notice to be given b\ the court under section 50 shall be 
served on the creditor or Ins pleader or shall be sent through the post 
hy registered letter 

8 The notice to be issued bs the Ileceiser under section 64 before 
the declaration of ti final dividend to the persons whose claims to bo 
creditors have been notified, but not prosed, shall be sent through the 
post by registered letter 

9 Notices of the date of hearing of applications for discliargo 
under section 41 (1) shall be published in the local official gazette and 
in such local newspapers as the Judge niav direct and copies shall be 
sent by registered post to all creditors wliether they hove proved or not 

10 1 certificate of an officer of the court or of the Official 
Receiver or an affidasit by a Ileceiser that nns of the notices referred 
to in the preceding rules has been duly jiostcJ accompanied by tlie 
post office receipt, shall be sufficient evidence of such notice having 
been duU sent to the person to whom the same was addressed 

11 In addition to the prescribed n>etli<KLs of publication any 
notice may be publialied othcrwiMi m sucli iii inner as tbo court may 
direct, for instance by affixing cupies in the court house or bv beat »f 
drum in the Milage in which the insolvent resides 

12 Fieri appointment of n Ueceiicr shall be by order in writing 
signed bi the Court Copies of tins order sealed with the seal of the 
court shall bo seriecl on tlie debtor, and forwarded to tbe person 
appointed 

13 (o) \ court when fixing the reniuiieration of a Receiver shall 
as A rule direct it to l,e in ll>e nature of a (ommisMon or perceiitags 
of which one part shall be r*v«lle on the amount realiied, after 
deducting anv lunis paid to servreJ rrediton out of the processls of 
tboir securities and the otier part on tie amount distributes! in 
dindends 

(1) \\hen a Receiver reahres tbe hemritv of a aerured errdilor 
tbe court inav direct additional remuneration to be paid to him with 
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IS approved the adjudication order shall "be annulled only so for ns it 
relates to the estate, the creditors of which have confirmed the corn 
position or scheme 

30 If any two or more of the members of a partnership constitute 
a separate nnd independent firm, the creditors of such last mentioned 
firm shall be deemed to be a separate set of creditors, nnd to be on the 
same footing as the separate creditors of any individual member of 
the firm And when any surplus shall arise upon the administration 
of the assets of such separate or independent firm, the same slnll be 
carried over to the separate estates of the partners in such separate 
and independent firm according to their respective rights therein 

Applimfions and iiohcet 

31 (a) Every application to the court either bj the Receiier 
or by any creditor, or by any person either claiming to be entitled 
to any alleged assets of the debtor, or complaining of ana act of the 
Receiver, and in particular, and without prejudice to the genernlitj 
of this rule, for an order deciding any question under sections •i 51 
52, 63, 61 and 65 or any on® of them, shall (unless otl erwise [irtiMded 
by these rules, or unless the court shall in any partiriihr ta«.e otltr 
wise direct) bo made by application in writing nnd sball le siip|orled 
by an Affidavit by tbe oppliont 

(1) Every such application shall state in substance the nitiirc of 
the order or relief applied for, the section of tlie Act under whnh 
such application is made the troiinds upon winch such order or relief 
IS claimed, and the sections of aus other \ct relied upon 

(r) Fvers such arplicstion shall also state whether the <i| | Innnt 
desires or intends to call ni‘ne*.scs ut the hcnnng in snpp' rt tliiri-of 
and shall specify with prcepve identific ition the document* upon wb'<h 


the aprlicaiit intends to reh 

(d) Vliere such oppheatioii is ninde hy nn npiilicnnt otlier tl m 
the Receiver, a copv of such opplintion, and a cojiy of the nffilwnt 
in support thereof shall lie served U]>on the Rcteiver, togctlnr with 


copies of the documents upon which the apphcniit intends to rcl' r*' 
iiiontioncNl in sub-soctioii (r) hereof, iinle«s the ininilHr or voltiin' 'f 
such docurooiit is escoplioiiallv great in which cas© notice of the fai* 
shall Le given to the Ilecciser, nnd nn orportmiily iihnll bo nfftirdtd **’ 
the Receiver of cxaiiiining the originals sesen clear dnss at least Icf re 


the hearing 

(e) A\hero such application is made by the Rccencr, the nrnlavd 
fn support thereof shall identlfr nns statement of the del tor iim lo to 
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the Receiver, winch is either on the file or in the Receiver’s possession 
and on which the Receiver intends to rely 

(/) ^Any party to the application shall be entitled to inspect the 
original of any document nhich has been either filed, or mentioned in 
the affidavit made in support of such opplicatioii, or of which anj 
copy has been ethibited to such affidavit / 

((/) V copy of every application mentioned in sub-section (a) hereof 
and of the affidavit in support of such application shall be served u{X)n 
the Receiver whether or not any relief or order is expressly claimed 
against him 

tie ol immooetthlt iiourti/ of msolteni 

32 (If ro Recener is appointed and the eourt, in exercise of its 
powers hinder section 53 of the Act, sells any immoveable propertv 
of the insolvent the deed of sale of the said property shall be prepared 
fay the purchaser at Ins own cost and shall be signed by the presiding 
officer of the court The co*t of registration [if any] will also be 
borne by the purchaser ) 

Dividend* 

33 The amount of the dividend may at the request and risk of 
the creditor be transmitted to him by post 

<Summ«ry fdminisfiotioti 

34 AS hen an estate \s ordered to be administered m a summary 
manner under section 74 of the Act the provisions of the Act and 
Rules shall, subject to any special direction of the Court, be modified 
as fallows, namelv — 

(i) There shall be no adiertisement of any proceeding in the 
official gazette or •» local paper 

(ii) The petition and all subsequent proceedings shall be endors- 
ed “ summary case ” 

(iii) The notice of the bearing of the petition to the creditors 
shall be in Form 151 in the Appendix 

(ii) The court shall esatume the debtor as to his affairs but shall 
not be bound to call a meeting of creditors, but the creditors 
shall be entitled to be heard and to cross-examine the 
debtor 

(r) The appointment of a Receiver will often not be necessary 
ami the court may act under section 5S of the Act in order 
to reduce the cost of the proceedings 
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IS approved the adjudication order RhallTie annulled only so far ns it 
relates to the estate, the creditors of which have confirmed the com 
position or scheme 

30 If any tuo or more of the members of o partnership constitute 
a separate oiid independent firm, the creditors of such last mentioned 
firm shall be deemed to he a separate set of creditors, and to he on ll c 
same footing as the separate creditors of any individual member of 
the firm Vnd alien any surplus shall ariso upon the administration 
of the assets of such separate or independent firm, the same slnll be 
earned over to the separate estates of the partners m such sejnr-ite 
and independent firm according to their respective rights therein 

^ppfifwfiows and notices 

31 (a) Every application to the court either by the Iletei'er 
or by any creditor, or by any person either claiming to be entitled 
to any alleged assets of the debtor, or complaining of am act uf tl® 
neceiier, and m particular, and without prejudice to the genernhti 
of this rule, for an order deciding any question under sections d Cl 
^2, 53, 54 and 53 or any one of iheni. shall (unless otherwise pnisided 
by these rules, or unless the court shall m any partnular case ntler 
wise direct) be made by application in nnimg and slnll le suppurted 
by an affidavit by the applnont 

(I) Every such application shall state in suhstniice the nUiire I’f 
the order or relief applied for, the section of the ,,\ct imdei «hnh 
such application is made the proiiiids upon winch such order or relief 
IS claimed, and the sections of nnv other \ct relied upon 

(r) Fver\ such application shall also state whether tic njjinnnt 
desires or intends to call wi'iievses at the heoriiig in Mtpjiort thir«<>f 
and shall specify with precise identification the dociinteiits npo'i wh'ch 
the applicant intends to rch 

(<0 \Micro such npphration w mode hj an npidniint other tliui 
the llcceivcr, a copv of eiicli apiluation, and a «t>p\ of the fllTdmit 
in support thereof shall he scrsid ii(>on the Heccivcr, togctler with 
copies of the documents u|>on which the apjilicant intends to rih a* 
mentioned in snb*Kection (r) hereof, unless the iiundKr or Tohiuie «I 
such document is csceptionalls great in which case notice of thi fa<t 
shall ho given to the Ilccciver, nnd an opjiortniiUj sliatt lie nffordid lo 
the Ilccciver of csaniinlng the orij.inaIs seven clear day* at Ica*l 1 1 f rr 
the licnring 

(c) AMiere siirli application is tiindc by the tlcciitcr, the nrulavit 
In support thereof shall identffv mie statement of the dcblor iimdo 
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the Recencr, which is either on the file or in the Receiver’s possession 
and on which the Receiver intends to relj 

(/) Vny partj to the application shall he entitled to inspect the 
anginal of any document which has been either filed, or mentioned in 
the affidavit made in support of socli npplicatiou, or of which nnj 
enpj his been eshihited to such affidavit / 

(a) V copj of every application mentioned in sub-eection (a) hereof, 
and of the affidavit in support of such application shall be served upon 
the Receiver whether or not any relief or order is expressly claimed 
against him 

•Sale ot inintotcttlft itopcify oj injofrriit 
i2 (Jf no Recencr it appointed ind the court, in eserase of its 
powers under section "S of the \ct, sells any immoveable property 
of the insolvent the deed of sale of the said property shall be prepared 
by the purchaser at lus own cost and shill be signed by the presiding 
officer of the court The cost of registration [if an>] will also be 
borne by the purchaser ) 

Dtvi^leiidt 

3G The amount of the dividend may at the lei^uest and risk of 
the creditor be transmitted to him by post 

ilurimuiji ddmoiMfration 

34 ^Mlen an estate is ordered to he administered in a sutnmarj 
manner under section 74 of the Vet, the provisions of the Act and 
Rules shall, subject to any special direction of the Court, be modified 
as follows, namely — 

(i) There shall be no advertisement of aiij proceeding in the 
official gazette or a local paper 

(ii) The petition and all subsequent proceedings shall be eudors 
ed “ summary case ” 

(ill) The notice of the bearing of the petition to the creditors 
shill be in 1 orra No 151 in the appendix 

(tr) The court shall examine the debtor as to his affairs but shall 
not be bound to call a meeting of creditors, but the creditors 
shall be entitled to be heard and to cross-examine the 
debtor 

<c) The appointment of a Receiver will often not be necessary 
and the court may act under section 53 of the Act in order 
to reduce the cost of the proceedings 
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Cosft 

3o All proceedings under the Act donn to and including the 
making of an order of adiudication shall he at the cost of the party 
prosecuting the sane, but nhen an order of adjudication has been 
wade, the costs of the petitioning creditor shall be taxed and be 
pavable out of the estate 

30 ^o rosts incurred by a debtor of, or incidental to, on npph 
cation to approve of a composition or scheme, shall 1 e alloived out of 
the estate if the court refused to approve the composition or scheme 

37 V here nn order of adjudication is made on a debtor s 
petition, and the court is satisfied that the debtor is unable to 
the cost of publication in the local official gazette, of the notice 
required bj section 30 of the Act the court sliall direct that such exist 
be mot from the sale proceeds of tlie property of the insohent If 
the insolvent has no properts, or if the sal© proceeds ore insufficient, 
auch cost or the irrecoserable balance thereof shall he remitted 



THE MADRAS PROVINACIAL INSOLVENCY 
RULES, 1922. 

puJifisfted in the ‘’Fort Si Geoiffe Gazelle ” 

0/ the 25tA 1922 ] 

By virtue of the provuioDs of section 79 of the BroMncial 
liiMiUency Act, 1920, and of all other iton-ers thereunto enabling, and 
nith the previous sauction of Ills Excellency the Governor in Council, 
the High Court of Judicature at Madras has made the folloiving rules 
for carrying into effect the provisions of the said Act — 

I These llules may be called “ The Aladras Provincial Insolvency 

llnles, 1922,” and shall npply to all proceed- 
T.lle Slid application p„,i„ci.i| In.olioncp ,lc(, 

1920, in any Court subordinate to the High Court of Judicature at 
M‘<dras They shall come into force on the 6rst day of Maj 1022 and 
shall apply to all proceedings thereafter instituted and, as far as may 
be, to all proceedings then pending 

II The forms mentiooed m these llules are the forms in the 

Vppendiz hereto and shall be used uith sucli 
Forms sanations as circumstances may require 

III (1) In these Utiles, unless there is anytliing repugnant in the 

subject or contest, ” the Act ” means the 
Definition Provincial Insolveiicj Act, 1920, 

” the Court ” includes a Uecener svhen exercising the poners of 
the Court in accordsnee ssith section 80 of the Act, 

” Keceiver ” means a Jleceiver appointed bj the Court under 
section 56 (1) of the Act, 

■' Infenm Receiver” means a Uecener appointed bj the Court 
under section 20 of the Act, 

” proved debt ” means the claim of a creditor so far os it has 
been admitted bj the Court 

(2) Save as otherwise provided all uords and expressions used in 
these llules shall have the same meafiiog as those assigned to them in 
the Act 

IV. (1) Every petition, application, affidavit or order in any 

proceeding under the Act or under these 
^C.u» l.tio .nd a„a- i,, 

Form No 1 

(2) A\Len an insolvency petition is admitted, the chief ministerial 
officer nf the Court shall assign a distinctive serial number to 
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petition and all subsequent proceedings on tlie petition shall bear that 
number 


\ (1) Wien an insolvenry petition presented br a creditor iv 

Creditor to furmsb ndmittcd, the creditor shall within seven 
copies of his petition days thereafter furnish a copr of the peti 
tion for service on the debtor or, if there ore more debtors tbon one, 
i-, niaiii copies is there ire rlebtors and the chief ministeria) officer 
of the Court shall sign the copy or copies if on etamiiiation he find* 
them to be correct 


(2) The copY shall be served together nitli the notice of the order 
fixing the date for hearing the petition on the debtor or upon the 
person upon whom the Court orders notice to be served 

\ I Tlie particulars to 1 o given under 
section 13 (1) of the Art shall be in Form 
No 2 


particulars 

tor’s petition 


deb 


Vir If a debtor against ulmni an msoliemr petition bus been 
admitted dies before the bearing of the peti 
for^^edrine of^petition that notice of the 

onler fixing the date for be-iniig the poition 
ahnll be served on liis legal representative or on such other person its 
the Cotirt niqy think fit m the manner proMded for the sen ice of 
sninnions 

Vlir (1) t^iless fllhernise ordered all iloini* ahalt be proved l> 

^ affidavit 111 borin No 1 in the manner 

1 roof of debts provided m section ID of the Act, provided 

that before adomiing anj claim tlic Court innv call for further 
evidence , 


(2) Tlie affidavit mar be made by the creditor or bv sntnt person 
fliitbonzcd Iv him provided that if the deponent is nut the creditor, 
the affidavit shall state the deponent’a niitboritv and mean* nf 
knowledge 

(3) As soon as mnv be after proof of nnv viol t iv tendered, the 
Court sboll bv order in writing admit the cmlitor’s claim in whole or 
til part or reject it, proridcd Ibat when « flvitn iv rejected in whole or 
in part the order shall state 1 rieflv the reasons fur the rejeetion 

(4) A copv of everr order rejecting a rlnim, or admitting It 'n 
part only, abnll l>o sent 1 v tl « Court br registered post to the person 
• •ntifig the claim mtbin soren ilaiv from tie dale of the order 
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Schedule of c-editors 


Consideratwa 

compositions 


arrange* 


as the scbednte of creditors has been framed a copy 
thereof shall if a Reeeiier or Intenm Re 
ceiver has been appointed, be supplied to 
him and all subsequent entries and alterations made therein shall be 
communicated to the Receiver or Jnferim Receiver 

\ (1) If a debtor submits a proposal under section 38 (1) of the 

tet, the Court shall fix a date for the consi 
deration of the proposal and notice thereof 
together nith a copy of the terms of the 
proposal shall be sent to ever} creditor who 
has proved 

(2) At the meeting for the consideration of the proposal the debtor 
shall be entitled to address the Court in person or b} pleader in support 
of the proposal and every creditor who has proved shall be entitled in 
pei>-on or by pleader to question the debtor and to address the Court 

(1) Fvery appointment of a Receiver or Interim Receiver 
shall be by order in writing signed by the 
Court Copies of this order sealed with the 
seal of the Court shall be served on the de 
btor and forwarded to the person appoint 


Appointment of and 
security from, Receiver 
and fnferm Receiver 


ed 


(2) Every Receiver or Interim Receiver other than an Official 
Receiver shall be required to give aucli security as the Court thinks fit 

f3) The Court shall not require an Official Receiver to give securitv 

(4) In cases nhere the Official Receiver is empowered to make 
orders of adjudication he shall send a copy of every order of adjudica 
tion made by him to the Court in which the proceedings are pending 
and mav applv that he may be appointed Receiver for the property 
of the insolvent 

(3) The Court inav thereupon appoint the Official Receiver to bo 
receiver for the property of the insolvent and, unless it sees fit to do 
«o it shall not be necessary to give notice of the application to an} 


person 

Provided that any party to the proceedings mav apply to tlio 
Court, upon notice to ti e Official Reviver and the insolvent, that the 
appointmtnt of the Official Receiver may bo set aside or that a special 
receiver mav be appointed in his place 

XII G) The Court may remove or discharge any Receiver or 
Removal or discharge Infmm Receiver other than an '' * 

ot Rraiver or Jnimm neciver or 
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Receiter so removed or discharged shall unless the Court otherwise 
orders, deliver up any assets of the debtor in his bands and anv 
books, accounts or other documents relating to the debtor’s propertv 
which are in his possession or under his control to such person as the 
Court may direct 

(2) If an order of adjndication is annulled, the Receiver (if auy) 
shill, unless the Court atherni&e orders, deliver up any assets of the 
debtor in his hands and any books, accounts or other documents 
relating to the debtors property which are in Ins possession or under 
his control to the debtor or to such other person as the Court may 
direct 


Receiver or Inferm 
Receiver an officer of 
the Ccurt 


Applications by Re* 
ceiver or Infcrm Recie* 
rer 


NlII Every Receiver or JiifeMm Re- 
ceiver shill be deemed for the purpose of the 
Act and of these rules to be an officer of the 
Court 

XIV (1) Every application to the , 
Court made by a Receiver or an 
Receiver shall be in writing 

l51) The Court luav order that notice of anj application bi the 
Recciicr or Infriim Receiier and of the date fixed for the heaniig of 
tho appljcntion shall bo sent b> registered ]ost to all creditors ulo 
liBTC proved 

XV (I) The remuneration of Receivers or Interim Receivers 
Remuneration of Re *haii O/Rciol Receivers shall be in such 

•ceivers proportion to the amount of the dividends 

distributed ns the Court roiv direct, provided that it does not exceed 
five per centum of the amount of the dividends 

(2) If a Receiver other than the Official Receiver has been 
appointed ni an insolvency in winch the Court makes an order approv- 
ing a proposal under section 33 (7) of the Act, the remuneration to be 
paid to the Receiver shill be fixed by the Court, and the order 
approving the proposal aliall make provision for the payment of the 
remuneration and shall lie subject to the payment thereof 

X\ I (1) Unless the Court otherwise directs tho Receiver or 
Itilnim Receiver shall os soon ns may bo 
Receiver a report nft^r bis nppointnient, and in any m**’ 
Kfore tJ e htarmR of the debtor’* BFplieation for clivlinrpe draw up n 
report upon the eniive of (he debtor’* insolvencj, the conduct of tie 
debtor so far ns it may hate contributed to his insolvency and also hi* 
conduct during the insoUenej pruceediDgs in all matters conncctevi «ifb 



NEW RULES, MADRAS HIGH COURT 


361 


such proceedings, and in particular iucL report sliill state (<i) nliethcr 
the value of the debtor s assets u kss than half his unsecured liabilities 
and, if so, whether that fact » due to circumstances for which the 
debtor cannot justly be held responsible, (b) nhether the debtor has 
omitted to Keep such books of account as are usual and proper in the 
business carried on bj him *ind as sufficiently disclose his business 
transactions and financial p(»ition nitbin the tliree years immediately 
preceding his insolvency (c) whether the debtor has continued to trade 
after knowing himself to be insolvent, (d) nhetber the debtor has 
contracted any debt provable under the Act without having at the time 
of contracting it anj reasonable or probable ground of expectation 
that be would be able to pay it (e) whether the debtor has failed 
to account satisfactoriK for an\ loss of assets or for any defi'*iency of 
assets to meet his liabihlm (/) whether the debtor has brought on 
or contributed to his iiisolvemy by rash and hazardous speculations 
or by unjustifiable extravagance in living or bv gambling or by cul 
pable neglect of his business ahairs (p) nhether the debtor has within 
tliree months preceding the dale of the presentation of the petition 
when unable to pay his delts as they became due given an undue 
preference to aiij of his creditors (A) whether the debtor has on any 
previous occasion been adjudged an losolveiit or made a composition 
or arrangement with his creditor, and (i) whether the debtor has 
concealed or removed his property or any part of it or has been guilty 
of anv other fraud or fraudulent breach of trust 

(2) If the debtor submits a proposal under section 33 (1) of the 
Act, the Receiver shall state in fiis report whether in hia opinion the 
proposal IS reasonable and is likely to benefit the general body of the 
creditors and shall state the reasons for his opinion 

'V\ II Unless the Court otherwise directs the debtor shall 
Debtor to furnish fur"'sl> the Receiver or /iiftrim Receiver or, 
accounts if a Receiver or /nfenm Receiver has not 

been appointed, the Court, with a trading account, and an account 
showing all moneys and securities paid, disposed of or encumbered, or 
recovered by or from the debtors or on Ins account and his income and 
the source thereof for such r^nod as the Receiver or Interim Receiver 
or, if a Receiver or infcnm Receiver has not been appointed, the 
Court may direct, provided that the Receiver or /nferim Receiver 
shall not, without il e previous eauctioD of the Court, direct the debtor 
to furnish accounts for more than two years before the date of the 
presentation cf the in^oUenev petitioa 
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X\ III (1) The Receiver or Interim Receiver shall keep a cash 

„ hook and such books and other papers as are 

ileceiver s accounts 

neress-wy to give a correct view of his admin- 
•strition of the estate, and shall sabmit Ins accounts at such times 
ind ,n such forms as the Court may direct Such accounts shall be 
audited by such person or persons as the Court may direct The 
costs of the audit shall he fixed by the Court and shall be paid out of 
the estate 


(2) The accounts of Ofiicial Receivers shall be audited annually by 
the Accountant General 

(3) The cost of sucli audit, calculated at 12 annas per Rupees oue- 
hundred on the amount realixed since the last audit of the estate con 
cerned, shall be paid by the Official Receiver from such amount and, 
in case a distribution thereof to creilitors is ordered in an5 year before 
the audit has taken place shall be reserved for such payment from 
the amount otherwise available for distribution 

XIX fl) No dividend shall be distri 
1 pistribntien of bnted bv a Receiver without the previous 
dividends ^ c „ 

sanction of the Court 

(2) Notice in lorm No 8 or Form No 9, as may bo appropriate, 
that the distribution of a dividend lias been sanctioned shall be sent 
by the Receiver or, if there is no Receiver, Ly the Court to every 
freditor, nho Ins proved a debt, by registered post within ono month 
irom the date of the order sanctioning the distribution 

(3) The nmoiint of anj dividend due to a creditor may at his 
rcfjuest be trniivniittcd to him postal inoncj order at his risk and 
esponse and, if the amount does not exceed Rs C, shall be so trail’* 
nutted, nnlCM he npiKiam to cliim it in person or by duly authorised 
nt,ent lefore the Reiener or, if there m no Receiver, before the Court 
within two mantfis from the date of tlie order Ranctioinng the distri* 
billion of tlie dividend 

(4) An order vliall not be made under section &> of tlio Act witb 
out giving the Receiver opportunity to show rauso why the order 
should not Ihs made 


Application 

di’cliarge 


XX (1> An application for discharge 
for shall not be heard unlit nftcr the schedule of 
creditors lias been framed 


(2) 1 very creditor who has provcsl shall lie entitled In person or 
1 ' pleader to appear at the hearing and oppose the discharge, pro- 
vide,) that I e has served upon the Insolvent and upon the Receiver (il 
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any) not less than seren days before the date fixed for the hearing a 
notice stating the grounds of his opposition to the discharge 

(3) A creditor who has not serred the prescribed notices shall not, 
unless the Court otherwise directs, be permitted to oppose the dis- 
charge of the debtor, and a creditor who has served the prescribed 
notices shall not be permitted, unless the Court othernise directs, to 
oppose the discharge on any ground not specified in the notice 

(4) At the hearing of the apphcitioii the Court maj hear any 
evidence which may be tendered by a creditor who has served the 
prescribed notices, or by the Receiver, and also anv evidence which 
mav be tendered on beh ilf of the debtor and shad examine the debtor, 
if necessary, for the purpose of explaining any evidence tendered and 
mav hear the Receiver, the debtor, in person or by pleader, and any 
creditor, in person or by pleader, who has served the prescribed 
notice 

XXI (1) The notices to be gneii under sections 19 (2), SO, 37 (2), 
33 (1) and 41 (1) of the Act shall be published 
10 the Fori S( Oeorgt Oateile in English, 
in the District Gazette in English and in the language of the Court 
and in such other manner if auj, as the Court may direct, and copies 
of the notices in English and in the language of the Court shall be 
affixed to the notice board of the Court 

(2) The notices to be given under sections 19 (2), 38 (1), and 41 (1) 
of the Act shall be published and affixed id the manner provided in 
paragraph (1) of this rule not less than fourteen days before the date 
fixed for tie hearing of the application, the consideration of the pro- 
posal, or the hearing of the application for discharge as the case mav 
he 

(3) Xotice of the date fixed for the hearing of an insolvency peti- 
tion under section 19 (1) of tlie Act shall be sent by the Court bv 
registered post, if tho petition is by the debtor, to all creditors men- 
tioned in the petition, and if tKe petition is by a creditor, to the 
debtor, not less than fourteen days before the said date 

(4) The notice to be given under section 33 (3) of the Act shall 
be served only on the debtor and on the creditors who have proved their 
debts and mav, if the Oaurt so directs, be served on anv or all such 
creditors bv registered post 

(5) Notice of the date fixed for the eonsideration of a proposal 
under section 3® (1) the Act shall be sent bv the Court bv registered 



362 PROVINCIAL INSOLVENCY ACT, 1920. 


X\III (1) The Receiver or Interim Receiver shall keep a cash 
book and such books and other papers as are 
Receiver s accounts necessary to give a correct new of his admin- 
istration of tlie estate, and shall submit his accounts at such times 
and in such forms as the Court mav direct Such accounts shall be 
audited by such person or jiersons as the Court may direct The 
costs of the audit shall be fixed by the Court and shall he paid out of 
the estate 

(2) The accounts of Official Receivers shall be audited annually by 
the Accountant General 

(3) The cost of such audit, calculated at 12 annas per Rupees one 
hundred on the amount realized since the last audit of the estate con 
corned shill be paid by the Officiil Receiver from such amount and, 
m ease a distribution thereof to creditors is ordered in any year before 
tl e audit has taken place shall be reserved for such paymeut from 
the amount otheruise ivaiiible for distribution 

XIX (1) No dividend shall be distri- 
Distribiitien of bnted by i Receiver uithout the previous 

dividends sanction of the Court 

(2) Notice in lorni No 8 or Form No 9, as may be appropriate! 
that the distribution of a dividend has been sanctioned shall be sent 
by the Receiver or, iC there is no Receiver, by the Court to every 
creditor, who has proved a debt, by registered post within one month 
fa-om the date of the order sanctioning the distribution 

(3) The amount of any dividend due to a creditor may at his 
request be triusmitted to bun by postal money order at his risk end 
expense and, if the amount does not exceed Rs 5, shall he so trans- 
mitted unless he appears to claim it m person or by duly authorized 
agent before the Receiver or, if there is no Receiver, before the Court 
within two months fiotn the date of the order sanctioning the distri- 
bution of the dividend 

(4) An order shall not be made under section 65 of the Act with 
out giving tlie Receiver opportunity to show cause why the order 
Bliould not be nude 

XX (1) An application for discharge 
Application for shall not be heard until after the schedule of 

discharge creditors has been framed 

(2) Fvery creditor who has proved shall be entitled in person or 
pleader to appear at the hearing and oppose the discharge, pro* 
iided that lie has served upon the insolvent nnd upon the Receiver (if 
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artr) not less tltdo seven davs before tbe date Ssed for the hearing n 
notice stating the grounds of i))s opfosititin to the discharge 

(3) \ creditor ttho has not served the prescribed notices shall not, 
iiiitess the Court othermse directs, be permitted to oppose the dis- 
charge of the debtor, and a creditor «ho has served the prescribed 
notices shall not be permitted, unless the Court othermse directs, to 
opiKise the discharge on anv ground not specified m the notice 

(41 tt the hearing of the application the Court may hear any 
evidcRce which mav he tendered br a creditor who has served the 
prescribed notices or bv the Receirer and abo anv evidence which 
niav be tendered on behalf of the debtor and shall examine the debtor, 
>f neccNsarv for the purpose of explaining any evidence tendered and 
mav hear the Receiver the debtor, in person or by pleader, and any 
creditor, in person or fav pleader who has served the prescribed 
notice 

\XI (1) The notices to be given under »eetions 19 (2), SO, 37 (2), 
3s (i> and 41 (1) of the Act shall be published 
Votjcea jp yfiff gf in English, 

in the 0]s*riet Gazette m English and in the language of the Court 
and in such other manner if aiis as the Court mav direct, and eopiea 
of the notices in EaghsU and in the language of the Court ahall be 
a£xed to the notice-board of the Court 

(3) The notices to be given under sections 19 (3), 3$ 0)* oud 41 (1> 
of the Act shall be published and aSaed i» the manner pronded m 
paragraph (1) of this rule not less than fourteen days before the date 
fixed for tl e hearing of the application the «in*ider8tion of the pro- 
posal, or the hearing of the applicstion fo” discharge as the case may- 
be 

O) JCotice of the dale fixed for the liearing of an insolvenry peti- 
tion under section 19 (1) of the Act shall be sent hr the Court bv 
registered post, it the petition is bv the debtor, to *11 creditors men- 
Honed tn the petition, and if tile petition » bv a creditor, to the 
debtor, not less than fourteen davs before the said date 

Tbe vAtvee t* Ve. g\xew ’avrSeT sertwn S3 of rtie Art sWVt 
be served onlv on the debtor and on the creditors who hare proved their 
debts and mav, if the f\>urt »o directs be served on anv or all such 
cvcdiiors bv registered post 

(5) Xotire of the date fised for the tonsideratioo of a pro 
under section 3^ (II uf tli* Act shall be sent bv the Court bv 
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post to all creditors wlio have tendered proof of their debts not le®s 
than fourteen dajs before the said date 

(6) Notice of the date fixed for the hearing of an application for 
discharge under section 41 (1) of the Act shall be despatched by the 
Court bj registered jtost to afi persons whoso names have been entered 
in the schedule of creditors not less than fourteen dajs before the 
said date 

(7) The notice to bi given under section &i of the Act shall oe 
sent bj the Recener b^ registered pos' to all persons nhose claims 
to be creditors have been notified but not proved not Jess than one 
calendar month before the bmtt of time fised for proving claims 

(8) It shall not be recessarv to give notice of the date to which 
the hearing of a petition or of an application for discharge or the con- 
sideration of a proposal n adioiirwed 

(0) The notice of an order of adjudication to be published under 
section dO of the Act shall contain a satement that creditors should 
prove their claims as scon as possible ind that a claim may be proved 
by delivering or sending by registered post to the Court or OfBcisI 
Receiver, as the case may be, an affidavit in Form No 3 

XNII <1) All proceedings under tbe Act down to and including 
the nioking of an order of adjudication shall 
be at tbe co»t of the party prosecuting 
them, but wbeu an order of adjudication has been made, tlie costs of 
the petitioning creditor including the nxts of the publication of all 
Gazette notices required by Uie Act or Rules which, by the Act or 
Rules, the petitioning creditor is required to pav shall be taxed and 
be parable out of the estate 

(2) Before making an order in an insolvency petition presented 
by a debtor, the Court may require the debtor to deposit in CouVt a 
sum sufficient to cover the costs of sending the prescribed notices ol 
the hearing of petition and th® costs of the publication of nil Gawtte 
noticis required bj the Act or Riiles which, bj the Vet or Rules, the 
deblnr if required to pay 

(1) The cost of the publication in tbe Gazette 

(u) An order fixing the date for the hearing of an insolvency 
petition under section 19 (2) shall, nhen the petition is by 
tbe creditor, be paid by the creditor, and, w hen the petition 
IS by debtor, be paid out of tbo $um deposited in Court 
by tbe debtor under rule NXII (2) 
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(I,) Notice of R proposal for a composition under section 38 (1) 
and notice of an application for discharge under section 
41 (1) shall be paid b> the debtor 

(4> The v'ubUcatien m the Garctte of — 

(n) Notice of adjndication under section 30, 

(h) Notice to creditors ahose claims hare been notified but not 
proved under section C4 

(<■) Notice of an order annulling an adjudication under sectioii 
31 shall be fiee of chsrge 

(5) No costs incurred by a debtor of, or incidental to, an applica- 
tion to approve a coinpo’>ition or scheme shall be allowed out of the 
estate if the Court refuses to approve the composition or scheme 

(6) If the assets available are not sufficient in any case for taking 
proceedings necessarv for the administration of the estate, the Re- 
ceiver or /ntcrim Receiver or Official Receiver, as the case may be, 
nay call upon the creditors or anv of them to advance the necessary 
funds, or to indemnify him against the cost of such proceedings Any 
assets realized bv such proceedings shall be applied in the first place, 
toivards the repavment of such advances, irith interest thereon at S 
per cent per annum 


XXIII — If the Court makes an order 
Summary adminis- under section 74 of the Act that the debtor’s 
tration estate be administered in a summary man- 

ner — 

(a) the petition and all subsequent proceedings shall be endorsed 
‘ Summary Case ’ , 

(b) the Receiver or Inttnm Receiver shall not carry on the busi- 
nesss of the debtor under clause (r) of section 59 of the Act, nor institute 
any suit under clause (d) of the said section, nor accept as the consi- 
deration for the sale of any propertv of the debtor a sum of money 
payable at a future time under clause (/), nor mortgage nor pledge 
any part of the projierty of the debtor under clause (p) 

XXIV All iDsolvencv proceedings may be inspected at such times 
Inspection of proceed- subject to such restrictions as the Court 

*»av prescribe by the Receiver or 7r%nm 


in^ 


Receiver, the debtor, any creditor who has proved or any legal repre- 
sentative on their behalf 

XXV’. All Courts and Official Receivers shall maintain registers 
of (1) insolvency petitions received, (2) 


ilainteaance of regis- 


ters 


solvency petitions disposed of, and (3) 
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ceedmgs in insolvencj subsequent to orders of adjudication lu the 
Forms Nos 4, 5 and 6 in the appendix to these rules They shall aKo 
submit to the High Court on the I5th dny after the close of each 
quarter a return of all proceedings id insolvency in Form No 7 

XSVI In addition to the registers prescribed m rule XXV, 
Maintenance of regis- Official Receivers shall mnintam (i) a divi- 
t®rs dend register, (2) a register of assets and (J) 

a document register (inventorj) in Forms Nos 10, 11 and 12 append 
ed to these rules 

XXVJI EvfendJture incurred by an Official Receiver and his 
staff on journeys undertaken for the purpose 
-f „,1 be «.eer.ble by the 

purposes ot sdministra- Official Receiver from the assets of tlie 
estates or estates concerned ui accordance 
with the rules made hj the High Court from time to tune on that 
behalf 

XXVIII (1) IMieii any petition, notice or other document is 
Proceedings bj or b> n film of creditors or debtors i’* the 

against a firm firm's name, the partner signing for the 

firm shall add also his signature in the folioning manner, "D and 
Co by A Q a partner m the said firm ” 

(2) Aii> petition or notice of ohich personal service is necessarv 
shall be deemed to be duU cerrod on all members of the firm, if it is 
served at the place of business of the firm in India upon any one of the 
partners or upon any per-coii bicing ot tho time of service the control 
or management of the partuerslnp bminess there 

(3) Ithen tho firm of debtors file an insoUencs petition, the same 
vhall contain the names in full of the individual pirtners, and nnles' 
it is signed by all of them, it slmll be atx^mpanied bv the afTidirit 
of the partner signing it that all tho partners concur in the fibuj- 
of the sune 

(4) Mlion n creditor files an insolvency petition against a firm, the 
same shall state tho names of the individual partners so far as the 
same are known to the petitioner, niid the debtors shall together uUh 
tlioir schedule of nlTairs file an affidasit setting out the names in fuh 
of tho individunl partners 

(>) An order of ndjudicntion shall be made against the partiicrK 
indisidually 

(0) Tho debtors shall submit a sehcdnlo of their partnership 
allAtrs and each debtor shall submit a nchodiile of his Rcparato allnirs 



BY HIS MAJESTY S HIGH COURT OF JUDICATURE 
AT BOMBAY APPELLATE SIDE 

THE BOMBAY PROVINCIAL INSOLVENCY 
RULES, 1924 

0730 — By virtue of the propivions of section 79 of the Pro- 
vtuciat Insolvency Act (\ of 1920), and of all other roirers thereunto 
enabling the High Court o{ Judicature at Bombay, has irith the 
previous sanction of Uis Facelleney the Governor in Council, and in 
supersession of the Bombay Prosincia) Jnsolvcncv Buies, 1909, 
made the folloirirg rules for cart\ioj» tuto effect tlie provisions of the 
said Act — 

I —file rules may be called The Borobsy X’rovsnciat Insolvency 
Hules 1924 ard shall apph to all proceedings under the 
Provincial Insohency let 1920 in any Court subordinate to the High 
Court of Judicature at fiombsv They slialf come into force on the 2at 
day cf December, 1924, and shall apply to all proceedings thereafter 
instituted and, as far as mas be, to all proceedings tlien pending 

II —The forms mentioned in these rules ore the forms in the 
Ippendix liereto and shall le used mth such sanations os rircumstaiices 
may reiuire 

III —(1) In these rules uiile-^ there is anvihing repugnant in the 
subject or context — 

“the Vet ” moans the I rovincial Insolvencs Act V of 1920, 

“ the Court “ includes a receiver srlien exercising the poners 
of the Court in acsonlance nith section 80 of the Act, 

• roceiser’ means a receiver appointed bs the Court under 
section 5G (1) of the Vet, and (except fthere the context 
othernise requires) includes on OBiiial llereiver, 

“ iiiffrim receiver ’ means receiver appointed bv the Court 
under section 20 of the Act, 

“ proved debt ' lueom the rlatm of a creditor so far as it l as 
been admitted bv the Court 

f2) Save as otherwise provided all minis and expressions used in 
these rales shall hare the same mranisg as thov assigned to them in 
tl e Vet • 

Petitions. 

I\ — <0 I very insolvencv petition ahall be entered in the Beg- 
of InsoIvcrcT IVtitions to be maintained in Form ?»o 17 in all 
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exercising insolvency jurisdiction and sliall be given a serial number 
m that register and all subsequent proceedings in the same matter 
shall bear the saine unniber 

(2) Everv petition application affidavit or order in any proceeding 
under the Act or under these rules shall he headed by a cause title 
in rorm No 1 

V — (1) ^^hen an insolvencv petition presented by a creditor is 
admitted, the creditor shall, iritbin seven days thereafter, furnish a 
copy of the petition for scmee on the debtor or, if there are more 
debtors than one as many copies as there are debtors, and the chief 
niimstenal officei of the Court shall sign the copy or copies if on 
examination he finds them to be correct 

(2) The cops shall be served togetler with the notice of the order 
fixing the date for hearing the petition on the debtor or upon the 
person upon uhom the Court orders notice to be served Such notice 
may, in the discretion uf tie Court require the debtor to fils a schedule 
containuig all the particulars mentioned in section 13 (d) and (e) 
withm such time not Icing less than ten days from date of service of 
notice Os the ( oiirt «lnll determine 

^I — A debtors petition shall be in ) orm No 2 «L a creditor’s 
retition shall be iti Form No 3 

^ II — If ft debtor against whom an insolvency petition has been 
admitted dies before tiie hearing of the petition, the CourC may order 
that notice of the order fixing the date for hearing the petition sbeU 
be served on his legal representative or on such other person as the 
Court mav think fit m a manner provided for the service of summons 

Proof of Debts. 

VIII — (1) Lnless othernise ordered, all claims shall be proved by 
affidavit m Form No 7 in the manner provided m section 
Act, provided that before admitting onv claim tbe Court mav cal o 
further evidento 

(2) The affidavit may be made hr the creditor or ly some person 

authorised bv him provided that if the dej onent •* not the ifoti 
the affidavit »1iall state the deponent s authority and means 
knowledge . , , 

(3) As soon ns may be after proof of any debt is tendere , 

Court shall, bv order in writing, admit the creditor’s claim m ® ® 
or in part or reject it, provided that when a claim ** rejected in w 

or in part tbe order shall state hriefly the reasons for the rejection 
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(4) \ cop> of everv order rejecting a claim, or admitting it in 
part only, shall be sent Lt- the Coart br registered post to the person 
making the claim within seren days from the date of the order 

IX — In any case in which it shall appear from the debtor’s state- 
ment that there are numerous claims for wages by workmen and 
er« employed b\ the debtor, it shall be sufficient if one proof for 
all such claims is made either by the debtor, or br some other person 
or behalf of all «uch creditors Such proof should be in Form No 8 

Schedule of Creditors. 

X — ts soon as the schedule of creditors has been framed, a copy 
thereof shall, if a receiver has been appointed, be supplied to him, and 
all subsequent entries and alterations made therein shall be comrouni- 
cated to the receiver, eveept in cases nliere the Official Receiver himself 
frames such schedule under section 80 

Scheme. 

XI — <1) if a debtor submits a proposal under sertion 38 (1) o{ the 
Art the Court shall hv n date for the eonsideration of the proposal, 
and notice thereof togelier with a copy of the terms of the proposal 
shall be sent to erers rreditor who has proied 

(3) tt the meeting for the consideration of the proposal the debtor 
shall be entitled to address the Court id person or bv pleader in sup- 
port of tlie prosal, ami evers creditor who has proved shall be entitl- 
ed in person or In pleader to question the debtor and to address the 

Receivers. 

\II —^1) Fvers receiver or infcrim receiver other than the Official 
lleccucr shall be required to give such securitv as the Court thinks 
fit, provided fliat n Naur, or Deputy Naair, or other Government 
Officer who is appointed n receiver or infrrim receiver tx-efficto, and 
who hss altcads under the ruMic Accountants’ Default Act Xll of 
18.V1, or otherwise, given secnntv, that is still valid, for the doe 
account of all monies winch sIisH come into his possession or control by 
reason of bis office shall not be required to give such secnritv unless, 
owing to the extent of tie assets likelv to be resh<«d, or for other 
special reasons, the Court thinks it desirable to do so 
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(1) Tlie Court sliall not require an Official Re«iver to give security 
in each case m which he acts under section C7 (2), but he shall, pre- 
vious to his admission, or within such further time as the Court may 
allow, gne general security b\ entering into a recognizance with one 
more sufficient sureties in rorm No 16 or bv depositing Goiernineiit 
Securities, in such time as the High Court mav fix in this behalt 

(3) Where a petition is refeired to an Officul Receiver tor dis- 
posal in exercise of his powers under section 80, the Court ordinirih 
shall, when the debtor is the petitioner and ma\, when a creditor is 
the petitioner, at the same time apjioint hint an iiiferim reeeiier under 
section 20, and confer on him all the iiowers conferable on a rccener 
under Order XL, rule (1) (rf), of the Civil Procedure Code Such 
Official Receiser, upon making an order of adjudication, '•hall at 
once apply to the Court for an order appointing, him Receiver for 
the property of the insolvent under sections 50 and 57 TJie Official 
Reeener should at the same time submit a draft order in Poim No 0, 
with the necessary modications, for signature and selling 

XIII — The Court may remove or discharge nni receirei other 
than an Official Receiver, and am receiver or interim receiver so 
removed or dicharged, or any Official Receiver suspended or disinisseci 
by the liocal Government, shall unless the Court otherwise orders 
deliver up any assets of the debtor m Ins linncK viid books, iicxuiiiits 
Of other documents relating to the debtor’s propeity which are iii Ins 
possession or under Ins control to such j ersoii as the Court niiy 
direct 

(2) If an order of adjudic ilioii is annulled, the receiver lif '»") 
shall, unless the Court otherwise orders, deliver up am D»*cts ol the 
debtor in his haiicLs and any books, accounts or citlier documents relit 
mg to the debtor s property whitli arc in Ins possession or timler Iih 
control to the debtor or to such other person as the Court mac direct 

XIV — Even receiver or iiiterini receiver shill be deemed lor tli** 
purpose of the Act and of these rules to Ik an olliccr of the Coiiit 

XV — (1) Every application to the Court tm Ic In n rcixinr or 
an interim receiver shall bo in writing 

(2) The Court nny order tint iiotiee of nnv nrplicntion 1 3 *1'*' 
receiver and of the date fixed for the hearing of the npplicatnni slnll 
tx* sent by registered post to all creditors who have proved 

XVI — (1) The rcninncrntion of receivers cither tlinn OiTitinl IN*' 
cciver* shall be in such projvirlioii to the amount of the divicJcitJ< 
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distribiiteJ as the Court nia\ tlirect, iiroTitled that it does not exceed 
five per centum of tlse amount of the diridends 

(i) R hen a Recener realixes the security of a secured creditor, tJi^ 
Court ma\ direct additional remuneration to be paid to him nith 
reference to the amount of nork nliicli he has done and the benefit 
resulting to the creditors 

(3) If a Receiver other than the Official Receiver lins been ap 
pointed in an insohenej in nhich the Court makes tin order approving 
a proposal under Section S') of the let, the remuneration to be paid 
to the Receiver shall be fixed bj the Court, and the otder approving 
the proposal shall niiLe provision for the pajment of the rcmiineration 
and shall be subject to the payment thereof 

WII — The Receiver in making Ins report shiH Uiito uhether in 
Ins opinion an} ot the facts mentioned in Section 42 ‘^nb-chuse (1), 
of the Act exist and it the debtor makes a proposal under Section 
of the Act the Recener shall state in his report whether in Ins opinion 
the proposal is reasonable and u hkels to benefit the general bod} of 
tl e creditors and shall stale the renvoiis for his opimoii 

X\ 111 —If the Court direels, the debtor shall furnish tlie Recen er 
or, if a lUcctser has not been ap|M>iiited, the Court, nith a trndi ig 
account and an sccount showing all inone}s and securities paid i]i« 
po>cd of or encumbered, or recosered bs or fiom tl e debtor or on his 
account and Ins iiicoine and the source thereof for ench period as the 
Recener or , if a Receiver has not been appointed the Court nis> 
direct proiideJ that the Recener shall wot, witliont the previous 
sanction at the Court direct the debtor to furnish accounts for more 
than two scars before the date of the presentatioii of the iiisolsenc} 
petition 

\I\ — (I) Tht Receiver shall keep a cash book and buch fooks and 
other papers ns are nocessars to Rise o correct view of lj,s adisinistra* 
tion of tic estate, and shall sulmit his accounts at biich times and in 
such forms as the Court mar direct 8uch areoiiiit^ shall l)e audited 
hv such person or iscr^ons as the Court mas direct 7],^ costs of the 
audit shall le fixed hs the Court and shall l>e paid out of the estate 
( 2 ) Aim creditor who has proved his debt, or tl,e debtor, shall be 
entitled to obtain a copv of the Receiver a accounts for am part there- 
of) relating to the estate on pannent of the legal fees therefor 

W — The Receiver shall deposit all saleable securities for safe 
custody with tlie Naxir or, i( so entered bv the Court m the Imperial 
Hank of India, and whenever a sum exceeding Rs shall stand 
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the credit of an^ one estate, the ReceiTer shall give notice thereof to 
the Court, and, unless it shall appear that a dividend is about to be 
immediately declared, he shall obtain the Court’s order to invest the 
same in a Promissor\ Note of the Government of India or in Post Office 
Cash Certificates 


Dividends. 

XXI — No dividend shall be distributed bs a Ilecener without the 
previous sanction of the Court 

XXII — The amount of the dividend maj, at the request and risk 
of the creditor, be transmitted to him by post 

Discharge. 

XXni — (1) An application for discharge shall not ordinarilv be 
heard until after the schedule of creditors has been framed and tbe 
Receiver has submitted his report The Receiver, if he is in a ro&'tio*' 
to make it and has not already done eo, shall file his report in Court 
not less than fourteen davs before the date fised for the hearing of the 
application 

(2) Eiers creditor irho has proved shall he entitled in person or 
bv Pleader to appear at the hearing and oppose the discharge pro* 
vided that he has seried upon the insoUent arid upon the Receiver 
(if nnv) not less than 7 davs before the date fived for the hearing a 
notice stating the ground of his opposition to the discharge 

(3) A creditor who has not served the prescribed notices shall rot, 
unless the Court otnerwise directs, l>e permitted to oppose the dis- 
charge of the debtor, and a creditor who has gened the prescribed 
notices shall not be permitted, unless the Court otherwise directs, to 
oppose the discharge on any ground not specified m the notice 

(4) \t the hearing of the application the Court nina hear any 
eiidenco which mav be tendered by a creditor who has sersed the pres 
rnbod notices, or h> the Receiver and also any evidence which mav 
he tendered on behalf of the debtor and shall examine the debtor, if 
nci-essan, for the | iirpose of explaining nnv evidence tendered and 
may hear the Receiver, the debtor, in person or bv Pleader, and anv 
creilitor, m person or hi Pleader, wlio has served the prescribed notice 

(5) \m case in which the debtor fails to nppl' for his discharge 
within the period allowed Iv the Court under portion 27 shall be 
brought up for orders under Section 41 If the Court has omitted fo 
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Fperifr ft period under bectioii ST<1) and tlie debtor lm$ not aircadr 
applied for dt'^liarpe, tbe Court upon receipt of tlie Rweirer a report 
aliall fix a period within whi<h the debtor f>hn]l npplr for an order of 
diwharce Notice of ^ueli period ahatl be Mren to the Reeeirer and 
the debtor, and if on ita eipirv, the debtor has not applied areordinclj, 
the ca^e shall be brouRht up for orders under Section 43 

Notices. 

X\I\'— (1) The notices to he given tinder Sections 30 and 37(2) 
of the Vet shall be published in the Dombar Corernnient Gazette, in 
English, and, if the Court ao directs, in an> aiiitablo English or \ er 
naeular newspaper and copies of the notices in Fnglish and in the 
Innguage of the Court shall be affixed to the notire-hoard of the Court 

(!J) The notices to be given under Section 19(2), 38(1) and 41(1) 
of the tet shall be published in anj suitable English or ^ ernacular 
newspaper, and if tbe Court so directs, in the Ilomha> Goreanment 
Gazette, and copies of the notices in Eoghsh and in the language of 
the Court shall be affixed to the notiee-board of the Court 

(3) Notice of the date fixed for the hearing of an insolvency peti 
tion under Section 19(1) of tbe \ct shall be sent bv the Court by regis- 
tered post, >f the petition is bv the debtor, to 'll! creditors mentioned 
in tbe petition, and if the petition is by a ereditor, to the debtor, 
no less than 14 davs before tbe said date 

(4) Notice of the date fixed for tbe consideration of a proposal 
under Section 38(1) of the Act shall be sent bv the Court by registered 
post to all creditors wbo have tendered proof of their debts not less 
than 14 days before tbe said date 

(5) Notice of the date fixed for the hearing of an application for 
discharge ander Section 41(1) of tbe Act shall be despatched bv the 
Court bv registered post to all persons whose names Lave been entered 
in the Schedule of creditors not less than 14 davs before the said date 

(6) The notice to be given under Section &t of the \ct shall be 
sent by the Receiver by registered post to all persons whose claims 
to be creditors have been notified but not proved not less than one 
calendar month before the limit of tune fixed for proving claims 

(7) The notice to be given under Section 33(3) of the let shall be 
-served only on tbe debtor and on tbe creditors whose names appear 
iu the Schedule of creditors and may if the Court so directs, bo 
eerved on any or all such creditors by registered post 
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(8) Tlie Court ni'ij of or in addition to foruardmg a 

notice b^ registered post under the foregoing rules cause it to be 
served in the nnnner prescribed for the sernce of summons 

(0) III addition to the prescribed methods of publication an\ 
notice nin\ be published otherivise in such manner as the Court mai 
direct, for instance, hv afR'iing copies in the Court house or bv heat 
of drum in the siHage in nhich the debtor resides 

(10) It shall not be necessars to give notice of the date to nhich 
the hearing of a petition or of an application for discharge or the 
consideration of a proposal is adjourned 

Summary Admmistraticn. 

XXV — Vhen an estate is ordered to be ndmiiusterecl in a sum- 
mary manner under Section 74 of the Act, the provisions of the Act 
and rules shall, subject to ana special direction of tlie Court and in 
addition to the modifications contained m Section 74, be modified as 
folloirs, namelv — 

<t) There shall be no advertisement of nns proceedings in ft 
local paper 

(ii) The petition and all subsequent proceedings shall be en- 
dorsed " Summars Case *' 

(m) The notice of the hearing of the petition to the creditors 
shall be in Form Ko l> 

{(i) The Court shall esamine the debtor as to his nlfnirs hut 
shall not lie lioiind to tall a meeting of creditors, but the 
creditors s'liall be entitled to be heord and to cross 
examine the debtor 

(i) The appointment of a Becener will genernll' not be neces 
eary, and the Court mnv act under Section 58 of the Act 
in order to reduce the tost of the proceedings 

Sale of immoveable property of debtor. 

XXVr —If no Receiver is appointed ami the Court, in exercise 
f)l its powers under Section 68 of tlie Act sells nnv immoinhle pro- 
pertv of the debtor, the deed of sale of tlie said projiertv shall be 
jrtpared bv the ptircliaser i*t his own cost and shall (subject to an^ 
motlifir-vtions the Court thinks neccvsarv) l>e signed hv the presiding 
OfTioer t/ t1 e Court 
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Costs. 

WVII— <l) \1l proccodiiim und^r the .\ct cIo5<'» to and includ- 
ni.: the ntalsinc of an order of ndjudi(ation at the cost of tho 

fnrtt proseciitiiii' them, but nlicn an order of adjudication has been 
mad, the costs of tlic petitioning crcslitora (hall l>e taxed and I>o pay> 

(lilt of the estate 

1.*) Before inakinj; an order in an insolremt jietition presented 
hs II debtor, tJie Court innr re4)uire the debtor to deposit in Court a 
siini sufficient to corcr the costa of aendinc tJie prescribed notices of 
the lienrin;; of petition 

( t) No eosts incurred h\ a debtor of, or incidental to, an applica- 
tim to approic h (simposition or scheme shall bt allowed out of the 
estate if the Court refuses to approre the composition or scheme 

Ml ^\'hencre^ a creditor presents an insolrencr petition he sholl 
deposit in CoMTl the sum of Rs 150 to coxer espenses ^uch deposits 
sh'ill he paid out of tho first available assets realised 

Procedure where the Debtor is a Firm. 

XXI III — (1) INliero any notice, declaration, petition or other 
diKiiment refitiiriiij' attestation is sijtned b\ a firm of creditors cr 
debtors m the firm name, the partner signins for the firm shall also 
add his own sitcnatiire, e g., " Brown A Co , b, James Green, a part- 
ner 111 the said firm " 

(i) Anv notice or petition for winch personol service is neressary, 
sliall be deemed to be duly served on all the members of a firm if it is 
seried at the principal place of business of the firm within the juris- 
diction of the Court, on anv one of the partners, of upon any person 
linrinR at the time of service the control or management of the part- 
nership business there 

(3) The provisions of the last preceding rule shall, so far as the 
nature of the rase will admit, apply in the case of any persoa carrying 
on lju->iness within the jiinsdictin in a name or stvle other than his 

(4) IVliere a firm of debtors file an insolvencrv petition the same 
shall contain the names in full of the individual partners, and if such 
petition 18 signed in the firm name the petition shall be accompanied 
It an affidavit made by the partner who signs the petition showi 
that all the partners concur in the filing of the same 
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(5) \n adjudication order made against a iirni shall operate as 

if it were an adjudication order made against each of the persons «ho 
at the date of the order is a partner m that firm • 

(6) 111 cases of partnership the debtors shall submit a schedule 
of their partnership affairs, and each debtor shall submit a schedule 
of his separate affairs 

(7) Tlie Joint creditors, and each set of separate creditors, maj 
severallj accept compositions or schemes of arrangement So far as 
circumtances mil allon, a proposal accepted hr Joint creditors ma> 
be approved in the prescribed maimer, notnithstanding that the pro 
posals or proposals of some or one of the debtors made to their or Ins 
separate creditors may not be accepted 

(8) A\hcre proposals for compositions or schemes are made hj a 
firm, and bj the partners therein individnallv, the proposals made 
to the Joint Creditors shill be considered and \oted upon by them 
apart from everj set of separate creditors, aud the proposal made 
to each set of creditors shall be considered and voted upon bi such 
separate set of creditors apart from all other creditors Such pro* 
posal niaj vary in character and amount ^^here t composition or 
scheme is approved the adjudication order shall be annulled onh so 
far as it relates to the estate, the creditors of ahich hare confirmed 
the composition or scheme 

(8) If ani tiro or more of the members of a partnership coiisti 
tute a separate and independent firm, the creditors of such l»st 
mentioned firm shall be deemed to be a separate set of creditors nod 
to be on the same footing as the separate ireditors of anr individual 
member of the firm And when any surplus shall arise upon the 
administrution of the assets of such separate or independent firm, the 
same shall be carried over to the separate estates of the partners in 
such separate and independent firm according to their resp^*-**'*’ 
rights therein 

Inspection of Proceedings. 

XXIV — \ll insolienrs proceedings may be inspected at such 
times and siib/ect Co such restrictions os the Court may prescribe hy 
the Receiver, the debtor, anv creditor who has proved or on> lec"! 
representative on their behalf 

Pleaders* Fees. 

VXY — The fees nllmrcd to I’leaders ns costs in anv proceedings 
under the \ct shall be smh as are allowed under the rules of tie 
Court for a misccllatieoiis proceeding 
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Form Ho. 1. 

CcDcrtl Title* 


In the Court uf 

InMirencr Petition No uf 10 

In the matter of 

hiftiTte (liere insert • the debtor ’or A B a creditor ” or 
tlje Official lleceirer or tbe Iteceiser ”) 


* Form Ho. 2. 

Debtor’s PelUlon 


(Title ) 


<o) Insert name and 
address and descrip 
tion of debtor 
(li) State name of Court 
and particulars of 
decree in lesrect of 
ivhich tbe order of 
detention has been 
jnade or b; which an 
order of attachment 
has been made 
against debtor s pro 

(f/^tate whether and 
how any of the deb v 
are secured 


be ascertained b' me 
my property and debts di 


1 (o) ordinarily residing at, 

(or c'irrying on business 
at, or )>crsviialK working for gam at ’ 
or in emtod} at ’’ ) in 

consequence of the order ot (l») 
being Unable to pay iiiv debts, herebr peti 
tion that I may be adjudged on insolrent 
The total amount ul all peiuniftrv claims 
against me is Its Ir) 

as set out III detail in Schedule K an- 
nexed hereunto which eontams the names 
and residences of all ms creditors so 
far as tbes itre known to, or can 
Tl>e amount and particulars of all 
le to me are eet out in Siliedule B annexed 


hereunto together with specification of oil nn propertv, not consisting 


of nioncT, and the plsce or places at which such property is to be 
found, and I hereby declare that 1 am willing to place all such pro- 
perty at the disposal of the Court sate id so far as it includes s 
particulars (not l>en'g ms (>oaks of account) as are exempted 
from attachment and sale in exeention of a decree ^ 



378 


PROVINCIAL INSOLVENCY ACT, 1920. 


(il) I filed a petition to be adjadged an in<iolrent in the Court of 
{</) Strike out the on or about 

whole of this clause 

if the debtor has not »nd on such petition was adjudged an in- 
filed j previous peli- respeit o! debts totulhng up- 

tion to be adjudged , . 

an insolvent, and proximateh Rs against which 

substitute a state- assets were realised to the extent of ap- 
raent to that effect 

proxiniatelj Ra and a dividend (or “ dividends ’ ) of 

in the rupee was (or ‘ were’*) declared I nas granted m absolute 
order of discharge (or " I was refused an absolute order of discharge 
and mv discharge uas suspended for “ and/or ” I was 

granted an order of discharge subject to the following conditions 
”) on or about 

Tins adjudication has been annulled on the following grounds 

(or “ has not been annulled ") (or for the above from 

*' and on such petition ’’ substitute) 

*' and such petition was dismissed for the following reasons — 


(Signature) 


(Verification cIau«o os in plaints) 



Schedule A referred to in Form No. 


NFw nri.Fs, noMnw men counr. 




I 


B 

£ 


p»in(I«p 

JO [»«iwpv 


anp 


1 

1 

OITIJ l|)IU 

apipotpq auijg ja < 

QQIlltatl 

}0 eiep )T! enp fsaj»)it|| 

1 

«iaaai£e<{ 


miup 

^anow\ 


p9pvj)n<» 

«3'l W 


OOSC»i 

atji ‘pa^ndsip si -jqap 
aqi ji ‘os|tt ‘(tmt 
ji) sanunjas pMc 
mtep JO iqap jo uoii 
•cjapisnoa ptto ojnii’\ 


1 

S)tlSIDI 1 
cp poo sjo^tpaio JO ' 

;33iiapisdj piio saiiav^ 

•ON 1 
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Form ot list of dcbtori to bo onnoxed to the debtor o petition 


1920 
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OJ(I eq ^oui qq»p 
qoiqu iCq eoudpiAS 
joq)o pno sdODopisaj 
jieq^ 


jnjiqnop jo pnq ‘poo^ 


qanouiy 

r 


p3)-}«j}iioj (loqw 


etnes eqi joj 
(iao ji) eaifuno^ aqi 
pac oqap oq{ jo aoiq 
ujopiscoo poo 0jn)o^ 


uoxqop 

JO oauapisoj pii« ei»v*c 

OX 


V B Ihsro Wa l.an mnto.l deahrei ai«l it » tli.t a claim I, any party lias bean aet-olt suib 

.arty mail ta ealcrca botli a, a crcjilor and debtor and tlio aord ■ Salaiff .„„ei ba written uadar th. amount 
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Form Ho. 3. 

Creditor i Petition 

I, C D , of (or C D , of 

A E F , of ) Iterebv petition tlie Court that A B (a> 

onlinariit roMding at 

(u) Insert name, ad- (or “ larrsing on busmfis at ” 

t.ra” or f.ro>ii.ll> oork.ng for gom ol 

”,) mav be adjudged on 

in«ohent and laf — 

1 That the said \ B i. jiisth and tniK indebted to roe (or us 

■ o the aggregate) in the sum of R* (set out amount of debt or 

debts, and the consideration) 

2 That I (or we) do not, nor does any person on mv (or our) 
behalf hold anr security on the said debtors estate, or any part there> 
of, for the payment of the said sum 

Or 

Tliat I itold security for the pisment of (or part of) the said sum 
(but that I mil gire up such security for the benefit of the creditors 
of the said A II iii the esent of his being adjudged insoWent) (or, 
and I estimate the raliie of tiicb «eeuri(r at (he sum of Its ) 

Or. 

Tiiat I, C D , one of your petitioners hold security for the pay- 
ment of, etc 

That I, F I another of your iwtitiouers hold security for the 
pijnieiit of etc 

3 That the said A B aithin J months before the date of the 

presentation of this petition has comniitted the following act (or acts) 
of insoWentv, namely (here set out the nature and date 

or dates of the act or acts of involreuc] relied on) 


(Signature) 


(\'erification clause as in plaints) 
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Form No. 4. 

Notice to creditors of tbe date of hearing of an In^olrency petition — section 19 
(Title) 

AMiereas A IJ has applied to this Court, bj a petition, dated 
of 19 to be declared an insolvent under tbe Fro 

fiiKial IiisolTeiicj let (V of 1S)20), and sour itiine appears in tbe list 
of creditors bled by tlic aforesaid debtor, tins is to give you notice 
that the Court has fixed the day of 19 for the hearing 

of tlie atoresaid petition and the examination of the debtor If \oii 
desire to be represented in the matter you dioiild attend m person 
or by a duly instructed pleader The particulars of the debt alleged 
in the petition to be duo to you, are ns follows — 

Dated this dij of 19 

Judge 

Form No. 5. 

Order of Adjudicatioo — section 27 
(Title) 

rursiniit to i petition dated (here invert iinmc, description 

and address of debtor) and on reading and Iteaniig 

it IS ordered that tlie debtor be and tiie said debtor is horcbv sdpidged 
insolvent 

Dated thi<i dav of 19 

JinLe 


Form No. 6. 

Order appointing a Receirer — section BS 
(Title) 

Vhereas A D ans adpidieated nn insolvent hv order of 

this Court, dated , and it «|H)Ciirs to the Court that 

tlie appointment of a receiver for the projicrfv of the insolvent is 
necessary 

It IS ordered that a recvisiiig order be iiindv ngaiiist the insolvent 
and n receiving order is hereby made against the insolvent and R *' 
of (or the Oflicial Itcreiver) is liereby constitutid 

receiver of tho proi>crty of the said insolvent 
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And It IS iiirtlior ordered tliat the kuiiI rcccner {not being tlie 
Jf the recoi-er is a Onieinl Heeeiser) do girc securitj to the 

h.T E. “'"ecunt)'' 
that IS still ralid of A<ced at 
thcahitid mentioned 
lu the proviso to 
Rule Xlt (]), strike 
out this paragropli 
unless the Court spe- 
cially directs lam to 
give such security 


Dated this day of 


19 




Form No. 7. 

PrMt «f debt 

General Forii)— section JJ) 

(Tale) 


In the matter of 


(a) Here insert nuuiUer No (a) of ID 
eiren m the notice i , 

(h Address in futf 

nnd say {or solemnly and sincerely affirm and declare) ■ 


make ostJi 


Tli.it the said , at the date of tlie petition, Tir , the 

day of 19 , and still justly and truly indebted to me 


in tbe sum ol Rs as p , for (c) as sho«n by the account 
<r) State consideration endorsed hereon (or the folloiMii" account), 
&. tiecif? the lou _ 

chers (if any) in sup 
port ot the claim 

. For irhic/i sum or any part (hereof ^ say that I haie not, nor 
hath nns person bs (d) order to niy kiionJeJgo or belief for (d) u»e 


(if) Here insert nords 
“my” or ‘our” or 
“their” or "his ’ us 
the case mas be 
(e) Here detiiU of secu- 
rities bilh or the 
like 


had or rcceised anv manner of satisfaction 
or securitv uliatsoeser save and except the 
lolloning (e) 


Admitted to cote for Rs 


haorii ot 
tins d.sy 

before me 


Judge or Official Receirer. 


I Deponent's 
^ {signature 


(Signed) X. \ ' 
Designat 
/ 
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Form NOi 8. 

Proof of debt of workmen 


(Title) 


I (fi) of (b) make oath and say (or solemnly and smcerelv affirm 


(a) Fill in full name, 
address and occupa 
tion of deponent 

(b) The aboTenamed 
debtor or the fore- 
TYian ot th“ abo've 
named debtor or on 
behalf of the vork. 
men A others em 
ployed bv the above 
named debtor 

(f) “I” or “the said ’ 
(d) “Mv emplov” or 
“the etnploi of the 
aborenamed debtor ’ 
(«) ‘ Me ’ or “the abore- 
named debtor ” 


and declare — ^That (t) atthediteof 

the adjadication, viz the day of 

19 , and stilt justly and 

indebted to the serveral persons whose 
names, addresses and descriptions appear in 
the schedule endorsed hereon iii sums 
seveiallv set their names in the 

sixth column of such schedule for wages 
due to them resjicctiveh as workmen or 
utiiers m (d) in rc'-pect of services ren- 
dered bi them respeetivelv to (e) 
duimg anch periods before the date of the 


receiving order as are set oui agains their 
respective names iii the fifth column of such schedule, for which eaid 
sums, or aiiv part thereof, I say that thev have not, not hath anf o! 


them Lad or received, anv manner of satisfaction or security whatsoever 


Sworn at 

Admitted to solo (or Us I tine dat 
) before me. 

Judge or Official Receiver 


Koponeftt'a 

Signature 

(Signed) X Y 
Designation 


Form No. 9. 

Notice 10 ertiUtors of (he date of consIdoratiOR of a 
eomposUlon or •rheri'e ef arrangement— seedon S8. 

(fJiM 

InVe 1 nllre fl «1 llmCmm hna Asvd \ho dnv of 19 i 

for t1i« r<tii«l'lcrntluM tif n (fMii|Mnl(l m (ur mlicinp nf arrangement) 

eiihmllled bv A 11 , Ibn dnbliir III the rIhiip in«iil\ency petition 
cretlltnr who hns not lirtiiid Ida debt licfore tbe nforesnid date will be 
permitted to sole nn Die ronviderntinii nf the nboio matter If yon 
dcsiro to be repro'cnted at tiin abavemenlhttied lienritig sou should be 
present in person or bv n dnlv inslnictnl | b mter w itb sour proofs 
Dated this dn\ ot Hi 


Judge 
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Form No. 10. 

Form onder section 3S {2) 

I ist of creditors for use nt Meetini; lietd for consideratioo of com* 
position or scheme 

(Title) 

Meetin;; held at tliis (Ia> of 

Itere state as to 
earl) rreditor 
n hether he rot* 
ed. and if so 
trliether person 
oils or by plea 
dor 


Total 

Required number of Majority 
Required ralue Rs 

Form No. 11. 

'orm of Notice under section 61 Notice to persons claiming to be creditors of 
intention to deebre final Dlridtnd 
(Title) 

Take notice that a final diridend is intended to be declared in the 
bore matter, and that if you do not establish your claim to the satis- 
action of the Court on or before the day of 19 or 

uch later day as the Court may fix, your claim will be expunged and 
shall proceed to make a final diridend without recurd to such claim 
Dated this day of 19 

G H Receiver, 

(tddre<isl 

o X Y. 

25 



iKames of all ere 
Ko ditors whoa el 
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Form No. 12. 

Order annulUng Adjodicaticn under section 37. 

(Title) 

On the application of B S , of , and on readini; 

and having it n ordered that the order of adjudication 

dated against A B , of be 

and the same is hereby annulled 

Dated this day of 19 . 

Judge 


Form No. 13. 

Notice to Creditors of AppUeatlon for Discharge — seetion 41 (1) 
(Title) 

Take notice that the abovenamed insolvent has applied to the 
Court for his discharge and that tbe Court has fixed the day of 

19 at o'clock for hearing tbe application 
Dated this day of 19 

Judge 

Note — On the back of this notice the provisions of section -12 (1) 
Act V of 1920 should be printed 

Form No. 14. 

Order of Discharge lobjcct to conditions as to earnings, after^equired 
property and Incoroe 
Section 41 (2) (o), (fr) or (c) 

(Title) 

On the application of , adjudged insolvent 

■on the day of 19 , and upon taking into considerntion 

the report of the OfTicial Receiver (or receiver) us to the insolvent s ton 
duct and affairs and hearing \ D and C D creditors 

It IS ordered that the Insolvent — 

(u) bo discharged forthwith, or 
(b) be discliarged on the , or 

(e) bo discharged subject to the folloning conditions ns to Ins 
future earnings after acquired properlj and income 

After setting aside out of the insoheiit’s earnings, after-uctiuiroil 
property, and incoTne, the jcnrlv aum of Ba fnr tlie siiprxvt 

of himself and hi# famiJj, the insolvent shall pny the surplus, if nni 
(or such portion of such surplus as the Court may determine), of s'uh 
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farniDRf, after ncqwirod properfr, and income to the Court or OfEcinl 
HecciTcr (or rcccncr) for clutrtbution amon^ the creditors jn the insol 
^ency An account fehnll, on the 1st day of January m every year or 
Within 14 daM? thereafter, ho filed m these proceedings, by the insolvent 
retting forth a statement of his receipts from earnings, after acquired 
property, and income during the rear immediately preceding the said 
date, and the surplus paiahle under this order shall be paid by the 
insolvent into Court or to the Official Receiver (or receiver) within 14 
days of the filing of the said arcoiint 

Dated this day of 19 

Judge 


Form No. 15. 

Sammsry Administration— section 74 
(Tide ) 

Notice to Creditors 

Take notice that on the day of 19 , the abovenamed 

debtor presented a petition to this Court prajing to be adjudicated 
an insolvent and that on the dav of 19 , the Court 

being satisfied that the prapert> of the debtor is not Iikeb to exceed 
Rs fiOO, directed that the debtor s estate bo administered in a summary 
manner and appointed the day of 19 fo^ the 

further hearing of the said petition and the examination of the said 
debtor 

Also take notice tl at the Court mas on the aforesaid date then 
and there, proeeed to adjudication and distribution of the onsets of 
the aforesaid debtor It will be open to rou to appear and give 
evidence on that date Proof of am claim vow desire to make must 1 e 
lodged in Court on or before that date 

Given under my hand and the *eal of the Court this div nf* 

19 


Ferro Mo. 16, 

Itcec^izanee of the OnHal Receiver and sureties 
(Rule 




The Judge of the District Court has approved of 

and alloned this recognisance 

R r n of, etc,W n of. etc andT P, of, etc , in the District 
Court of personaTlr appearing, do acknowledge 

selves, and every of them doth acknowledge himself to owe tl.e . 
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sums of money set opposite to their respectne names in the schedule 
hereto to be paid to Fsquire, Judge of the said 

District Court of his successor^ m office or assigns, and in 

default of pajment of the said respectire sums the sud R P H> 
^\ B and T P are uilling and do agree each for himself, his heirs 
executors and administrators bj the«c presents, that the said sums 
shall be levied recoiered and received of and from tl em, and everj 
of them and of and from them and eierj of them and of and from 
all and singular the manors messuages lands tenements and heredi 
taments goods and chattels of them and ererj of them nheresover the 
same shall he found ^^ttnes9 the das of 19 IVbereas 

the Government of Bombav have b\ an order No dated the 

day of 19 , appointed the said R H H Official 

Receiver under Section 67 of the Provincial Insolvency Act (\ of 

1920) and he has thereby become liable to give security to be approied 
of by the said District Coort And ivhereas the said Judge has 

approved of the said V B and T P to be sureties for the said R P 
H in the amounts set opposite to their respectMe names in tho 
schedule hereto and has also approved of the above nritten recogni 
zance ivith the underivntten condition as a proper security to be 
entered into by the said R P II , and T P and in testimony of such 
approbation Esquire the judge of the said 

Court hath signed his name in tlie margin hereof 

Now {lie condition of the ahovev nlten recognizance H 

such that if tl e said |{ P H his oseciitors nr admins 
trators or any of them do and shall dulv account for «hat the said 
R P n shall receive or get under Ins control or become liable to 
pay, os Official Receiver at such periods and in such manner as the 
said Courts shall appoint ami pas the sam® ns the ^n^d Ooiirt direct 
then the above recognizance to be void othernist to remain in fiilf 
force and virtue 


The schedule above referred to 

R P IT thousand rupees 

V>' B thousand rupees 

T P thousand rupees 

Taken and acknoalcdgod by the abovenaincd R P 11 , etc , etc 



Form No. 17. 

Itegl&tcr of Imoltetiey Petitions. 
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INDEX 

Itguret in the margin refei to pagen 


A 

Abscond from jurisdiction 153 
Absence from dwelling liouse^ 46 
Abuse of the process of the Court 
3f} 104, no 

annulment on the ground of 

164 I 
before and after adjudication 

165 

\ccount books of, 91 95 

failure to keep or produce 
67 

omission to keep, 183 184 
wli n to be produced, 95 
penalty for failure to produce, 
380 

receiver failing to submit 241 
attachment of, 91 
• property includes, 116 
Act V of 1920, Provin-'ial Insol 
TcllCJ Act 1 
its extent I 2 
Its operation, 2 
retrospective effect 2 3 
difference between Act III of] 
1907 and, 49, 113 118 ISl 

172 

Acts of insolvency available 5 
what are, 39, 41 
classification of, 41 
of agents ore acts of pnnci 
pal 40, 48 

Iim tation applicable to 41 
of a firm, 50 

Additional District Judge juris 
diction of, 21 
not subordinato to 21 
appeals from order* of, 299 
All Jrlrrim j*rotection, 07, 99 
leceivcr 69 

pforeedme* ot.ainsl insol 
scuts, 01 


Adjudication, admission of petition 
‘ for 87 

order of, 112 
effect of an order of, 115 
date of the order of, 157 
meaning of 117 118 

publication of, 150 
annulment of for failure to 
apply for d scharge, 187 
when an abuse 161 
effect 0 ^ annulment of, 169 
when should be made 166 
proceedings on annulment 169 
Concurrent orders of, 187 
Ji , 176 

transfers made after 240 
Administration of property, 192 
summary 291 
expenses of 264 
Admisoion of petition 87 
procedure on 87 
After acfjurcd propertv 115 138 
insolvent’s nght of amt for, 
141 

At.'int acts of insolvency of, 40 49 
Commission 8 
His lies 18 
|\gra Tcnancs Act 5 66 
\'»ricultural Tenancs, 6 

purposes held or let for, 262 
holdings 1?7 
sale of, 263 

Ajcrieved persons 278 296 
Aid bs insolvent 1T3 
A1 many ICO 

AlloT'nco to the insolrent 271, 

272 

Amaidmciil of petition 77 
Annulment of adjudication 161 
for oliu e of process of Court, 

in 

Its effert 169 171 17« 
wleii slotild f>e made 106 
procecdinjs on, 169 



INDEX 


Annulment of Ctmposition, 177 |A»seti, partnership, 9 
of ediudication on failure to rea’isetl 

npplj for discharge, 1B7 I exceeding liahilitiei, 65, 199 

effect of, 187 [ equal to Eight annat m the 

automatic, 188 I rupee, IBS 

q{ Toluntari transfer, 213 [Assignments for past debts, 43 


r’anditioiw of 216 
effect of, 228 

limitation app icahle te>, 226 
of preferences, 227 
1 mitations for, 237 
Anti nuptial Settlement, 216 


Aasocifttion or Company, 54 
Attacliment, 64 

properties exempted from 116 
of receivers property 241 
tuctiou purchaser, Ins rights, 35 
Auxiliary Courts to bo, 303 


Appeal, from Courts Subordinate [Avoidance of voluntary transfers. 


23 293 295 

orders under Sec 4 , 34 


213 

of preferen es 227 


orders m, stall he final, 294 Ward of Cstspersation 111 
po rers ot the High Courts t b 


revise in, 204 
Second, 221 207 
^roia orders of the Dis r 
Court 294 
leave for 294 301 
limitations for, 294 301 
ivho can 206 


Pad faith in drawing up the 
schedule 77 

when to bo considered, 17S, 
284 

Bar of suit, 111 270 
Pare right to sue ]28 
Parred debt 168 


oj persons aggrieved 296 benatoi tra-sactiona 25 


to PriTj Council 301 
against receiver, 271 
agunst insolvent I3o 
the insohcnt 129 
Application fre*h ou tl 
facta 80 

witfidra'val of 82 
Contents of, 75 
hearing of 100 
disposal of 112 


Penamidar 6 
Bill of excheoge 60 
Bonafide purchaser 210 
Bonafide transactions, protection 
* of 237 

Books of accounts Ot 95 

failure to keep or to produce 
67 

oiTission tn keep 162 184 
when to be produced 05 


Appo.ntmnt of nfmip teoo.oor i 

^ , I attachment 116 

of recO.viT .fl.r .djodra | 

tlQII 240 ogQ ' 

Arbitration reference to 255 IBreach o*f Contract 129 
A'rangment private 168 Breach of Contract damages for 

Scheme 171 | nfij ** ^ 


acceptance fir creditors, 173 Breach of trii«t 


order of approval I75 
Arroars ot tens ISs 
Arrest or imprisonment 43 
before adjudication S'" 
after . , 150 

protection from, 09 


|B*-itish India 3 

departing out of 40 
tflusia* s Carry On 43 73 

c 

Calculation of dividends, 207. 
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INDEX 


Carnage of proceedings, change m, Contract, breach of, 129, 231 
85 Corporation exemption of, 54 

Carry on business, 48 73 Council, Privv, appeal to, 38, 301 


Certificate of coi duct, 290 
Changes made bj Act V of 1920 
103 

Character of receiver’s interest 
119 

Charg", how created 16 
Charge, mortgage or hen, 16 
under Sec 69, 287 
Choice of secured creditors, 26 
Civil Court, jurisdiction of, 28 
Civil Procedure Code, 6, 35 37, 74 
78, 294 

Claim for damages, 7, 129 
Claim settlement of out of Court, 
83 

Clerk, wages of, 264 
Code Indian Penal, 285 
Criminal Procedure, 287 
Commission agent 8 
Commissioner in insolvency, 23 
Compensation award of. 111 
suit for 111 

Composition or scheme of arrange 
raent 171 

creditor assenting to a 57 
acceptance by creditors, 173 
order of approval 175 
effect of, 177 
annulment of, 177 
Concealment of property 109 
Concurrent order of adjudication, 
167 

Conditions of a creditor’s petition,! 
57 

scoured creditor s petilions, 67 
debtor’s petition 63, C7 
for annulment of voluntarvj 
transfers 210 

Consolidation of petitions, 83 
Contempt of Court, 248 
committal for, 24^ 
power of District Court to com 
mit for, 219 

Contents of petition, 75 
Contii nance of proceedings, 85 


jOourt, defined 6 

having jurisdiction, 20 
invested bj Local Government, 
20, 23 
District, 20 

subordinate to a District Court, 
20 21, 298 , 

jCourt of Small Causes, 20 

power of, to decide questions of 
law and fact 24 
its general powers, 34 
substitution by, 36 
what should enquire, 51 
what order should pass, 63 
competency to enquire Iiqui 
dated sum, 61. 

to which applications «houId be 
made, 69 

po’\er to enlarge time for dis- 
charge 114 

executing decrees, duties of, 

211 

its powers, nhen no receiver, 
203 

limitation to its powers 257 
lerve of, for suit 258 
sanction of, to sue receiver, 2C0 
appeal to, against receiver 
274 

to be auxiliary to each other, 
303 

Civil jurisdiction of, 28 
|C03U, 1(» 

in insolvency proceedings 302 
of suit and execution tvben 
first charge 211. 

Credit, undischarged insolvent ob 
toining credit, 2^9 

• 119^ m 

|Creditor, defined 5, 57, CO 
contingent, 5 
secured, 4 C3 

and secured creditor, distinc 
tion lietwccn, 236 
rights of a secured, 110 141 

190 197. 



INDEX 
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Creditor — Decrees, etecution of, 206 

his petition, 49 limifation applicable to, 305 

precluded from malving peti Defects, in Act III of 1907, 68, 112 
tion, 59 Definitions, 4 

assenting to a composition 69 Delegation of jurisdiction, 215 
his election of remedies, 62 of powers to receiver, 310 

schedule of, 153, 161 Departure from old law, 14 

execution, 206 from jurisdiction, 153 

»ho h., not proved liit debt,, n.fference, po.nto of bet Act lit 

, , , of 1907 and Act V of 1920, 49, 

ninal liability after dis< barge, ..g 

302 ' ' 

wn debts, nnoritv of 261 Discharge, failure to apply for, 61, 


bis election of remedies, t 
schedule of, 153, 161 
execution, 206 


Criminal liability after dis<barge, 


Crown debts, priority of 261 
and mortgage, 266 
Custodj 69, 73 

D 

Damages, claim for, 7 

for breach of contract 129 
Damdupat, rule of, 202 
Date of adjudication 157 
Dealings, mutual 193 
Death, of debtor, continuance of 
proceedings after 85 
Debtor, 6 

his petition for adjudication 
49, 107 

conditions of hi» petition 63 
hts duties 95 115 ll6 117 
his release, 07 
his examination 105 
dismissal of bis petition IOC 
oflences by the 280 
Debt defined 6 

provable under the Act 116 

154, 166 I 

suit in respect of 115 

joint, 150 

barred 153 

not proval le 159 

priority of 261 

duo to the Crown 26J 

due to the local authorities ' 


Court’s power to enlarge time 
for, 112, 114 
application for, 177 
objection to, 177 
notice of application for, 177 
orders to be passed for, 177 
grant or refusal of, 177 
suspension of 177, 161 
grant of subject to conditions, 
177 

effect of 178, 179 
procedure at hearing of, 179 
statutory limitations for 179 
Its effect, on secured creditors, 
180 

conditions 182 
foreign Court 182 
cases in which the Court must 
refuse 162 
effect of refusal 166 
failure to applj for effect of, 
187 

its effect on Crown debts 189 
its effect on fraud or fraudu 
lent breach of trust 169 
its effect on debts provable, 


payable at future time 192 
Decision final 2t 
Tfs }«d rota 27 
Tiof rrrj-dirnfa, 30 
summarv, 30 

Declaration, of inabilitv to par 


I Its effect outside India, 192 
Discretion, in the exercise of juris 
I diction under Sec 4, 32 

of Court for release of debtor, 
97 

in granting an order of dis- 

I charge, 179 

of appeal to Court against . 
reiver, 277. 
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INPEX 


Dismissal, for nliuse of tlie processi 
of Court, 36 110 [ 

of debtor s petition, 106 
of creditor's petition, 106 
for suffif'ient cause, 107 
on tbe ground of assets exceed 
ing liabilities 109 
for concealment of property,! 
109 

Disposing power 4 

of partnership assets 12 
of joint Hindu family pro 
pertv, 14 

Disqualification of an insolvent 
290 

removal of, 290 
Distribution of property 264 
rateable 209 
District, scheduled 3 
Court, 4 

Courts, Courts having jurisdic 
tion under the Act, 20 
judge 6 

judge additional 21 
Courts proceedings m 34 
Courts Courts subordinate to 
20, 21 

Courts appeal from 291 
Courts appeal to 23 294 
Dividend calculation of 267 
sums to be retimed >n 267 
rights of a creditor to 269 
final 269 
suit for, 270 

Documents failure to disclose 92 
Domicile 70 

Darnings, personal 8 
Dffect, retrospective, 2 
Flection of remedies, 62 279 
A? Affi-v, 

Pnactments repealed 5l6 
Fnquite, vrbat sbooW, the Court 
61 

Fnqiiires scope of, 102 10^ 
Fqiiitable owner 136 
Ustoppel, 270 
Evidence, oral lOO 
quantum of, 102 


memorandum of, 100 
ivhen receiver’s report is, 179 
Examination of the debtor 103 

I Elxceptions to fraudulent prefer 
cnees, 234 

Exclusive jurisdiction, 28 
lExclmion of the period of limita- 
tion, 305 
lExecution of decree, 206 
jElxecutitig Court, duties of, 207 
[Execution costa first charge, 211- 
s of administration, 264 
'Extravagance, unjustifiable, 183 

I F 

jPaitb, good, 217, 238 
bad, 178 284 
[False credit 119, 133 

books of accounts 281 
entries, 261. 

[Family, I^htaksbara Hindu Joint, 
13 121 

Dayabhega Hindu, 125 
firm Hindu 12o 
[rinal decision, 24 

m appeal, 294, 299 
Financial position, 183 
[rirm, Hindu family, 125 
petition against, 50 
acta of insolvency of, 66 
^Foreign Country, effects of the- 
order of discharge m, 192 
Court, 182 
iFormulaa secret, 8 
[Fraud of gomtista, 48 

or fraudulent breach of trust, 

. 183, 189 

[Fraudulent transfer. Classes of 4- 
intention 43 
prefercnco, 44 
Fresh application for ndjudiC®!'®"' 

on the some facts 80 
[irivoloua -t Vexatious petitions. 
Ill 

rurniture I'lO 
[Future earnings, 138 
property, 240 

c 

[Cembling, 183 
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Generel rule of Interest, 203 
powers of Courts, 34 
Gift to wife, 21? 

Gomosta, fraud of 43 

Carrying on business by, 49 
Good faith, 217, 233 
on whose part, 219 
Government, Local, investinent by 
20 

power to bar application of cer 
tain stctions, 312 
sanction of, in framing rules, 
308 

Governor General in Council 
Sanction of in framing rules, 
30S 

H 

MaaarJous speculation, 183 
Hearioc of petition proceedure at, 


(pdian penal Code, prosecution 
under, 285. 

Inherent power to release 30, 99 
tflsolrency, Acts of, 39 
meaning of, 41, 

CUssiftcation of, 41 
fnsolvency Court, 20 

power Co-extensive with Civil 
Court, 25 

exclusive jurisdiction of, 28 
where oog/it to etercise juris- 
diction 29 

Its pois'cr to Mt aside summary 
decision of n Civil Court 30 
Law and procedure of, 31, 34 
petition by or against joint 
debtors, 62 

petition who ran present 63 
of a debtor 63 
of credito” 67 


lOCf 

of debtors petition, 101 
of creditor a 101 
costs of, 102 '* 

scope of enquiry at, 102 
changes male by the new Act 
lOd 

High 0?ui-t Its power A ptoce 
dure 31 28 
appeal to 29t 
Its power of revision 291 
leave to appeal 291 
hmitation for appeals to, 23i 
power to niabe rules, 
delegation ci powers to Official 
receivers by 310 
decisions A orders Irom wbicb' 
appeal h"s to 314 
Hindu fnmilv hrm 125 
propertv, 11 121 


Court to which it shall be 
presented 09 

fnsofvencj petition contents of, 
75 

emewdnient of 7? 
fresh 89 

withdrawal of 82 
Cbnsohdatiori of, 83 
procedure for admission of 87 
procedure ou admission of, 87 
procedure at hearing of lOO 
dismma) of 106 

( order of adiudication on 112 
l[ proceedings pendenev of 115 


Immoveable propertv , 

special provisions m regard 
to, 2C2 

Imprisonment 40 4^ 287, 

Inabihtv to par debts 47, ItO 
Incorporated Companv, At 
InCHHibrarcer in good faith, 5lS 
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